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Convention at Berne 
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d An International Railway Congress, to meet in Berne, 

’ Switzerland, July 3 to 16, is a topic of great interest to 

those who are preparing to attend. The Interstate Com- 

® merce Commission will be represented by Mr. Edgar E. 

1D » Clark and Mr. Franklin K. Lane, whose observations of 

} the general proceedings ought to have results of real 

} value in their administrative capacity at home. The 

S class of men who are delegates insures the question of 

Heconomic operation and improved service in railway 

*= ‘Transportation being given consideration along the most 

modern lines, as they have been developed in this country 

and abroad. It is a most dignified and practical plan to 

have the representatives of our national tribunal for 

the regulation of transportation matters in touch with 

the workings of this Congress, and certainly a most 

valuable thing for the railways of America to ascertain 

more clearly, by personal contact with them, the sincere 

purpose of the Commission to promote the best condl- 
tions by every legitimate effort to co-operate. 

4 In the little Swiss city, to entertain the convention, 

sthere is maintained an International Transportation Bu- 

reau, looking after the interchanges between foreign na- 


tions, and to such a place it seems fitting the delegates 
TC. »Should go for their Congress. 
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ALL EYE HOUSE COMMITTEE 


Interest Centered in Action by Lower Branch Body 
on Interstate Commerce Act—Lawyers Pre- 
dominate in Committee’s Makeup 








Washington, D. C., March 18.— 
The interest of the shippers and car- 
riers is concentrated at this particu- 
lar time upon the action of those who 
compose the house committee on in- 
terstate and foreign commerce. Its 
complexion is known to some, but by 
many ,others we suppose the commit- 
tee to be regarded as an impersonal 
factor and a part of the congres- 
sional machinery. In reality it is 
made up of men who are, like men in private life, influ- 
enced by association and environment and often pecu 
liarly sensitive to the political sentiment of their con- 
gressional districts. It,is a rare case where the individ- 
ual opinions of a legislator, if in conflict with those of 
his constituency, are asserted and maintained, though 
history affords some instances, the late Grover Cleve- 
land, when President, having set a national example as 
Chief Executive in treating tariff matters. 

The house committee numbers twenty members, with 
James R. Mann of Illinois as chairman. The legal pro- 
fession is largely in the majority, including, with the 
chairman, Irving P. Wanger of Pennsylvania, Frederick 
C. Stevens of Minnesota, John J. Esch of Wisconsin, 
Charles E. Townsend of Michigan, William P. Hubbard 
of West Virginia, Clarence B. Miller of Minnesota, James 
M. Miller of Kansas, William H, Stafford of Wisconsin, 
Charles G. Washburn of Massachusetts, Wm. C. Adamson 
of Georgia, William Richardson of Alabama, Charles L. 
Partlett of Georgia, Gordon Russell of Texas, Thetus W. 
Simms of Tennessee, Andrew J. Peters of Massachusetts 
and George A. Bartlett of Nevada. Charles A. Kennedy 
of Iowa is in the nursery business with his brother; 
Joseph R. Knowland of California is engaged in lumber, 


banking and shipping, and William M. Calder of New 
York is a builder, 





This committee is, more largely than any other group 
of men, responsible for whatever laws to regulate trans- 
portation result from their investigations and deductions 
therefrom. If it is to be admitted that law as a profes- 
sion develops the highest powers of correctly axalyzing 
the needs of commerce, and that facts and figures given 
to the members of this profession get the most practical 
consideration, then the best laws are to be looked for 
from the final results of the committee’s action. If, on 
the other hand, commerce requires for our general 
growth an absence of too much technical treatment and 
reasonable flexibility as the result of a practical knowl- 
edge, these two factors, unless they inhere to legal edu- 
cation, are not noticeably present. Thus it all hinges 
upon the capacity of the committee to practically digest 
the voluminous information given them so that results 
are upon the average fair. 

Observing with some care the conditions as they 
exist now, we are not prepared to say that the situation 
is as free as would be for the best interests of everyone 
from more or less partisan and political effect. There is 
more than the usual disaffection apparently in republican 


a? 
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circles in important states, and there is a congressional 
election in the near future of possible interest to those 
who are now in Congress, and members of the house 
committee considering laws to regulate commerce. The 
predominating human trait is self-preservation, and hence 
the interests of constituencies as diverse as they are 
numerous may play havoc with many political fortunes. 
Much may be conceded to prevent political wreckage. 
Legislation in general being by nature selfish, the 
best laws we get are by the fairest compromises, and 
the result now depends upon whether the influences at 
work will permit our giving this theory its, right applica. 
tion. If, in the public mind, there is a failure, the next 
Congress will be one of note, ,éither in the enactment of 
new laws or the repeal of bad ones. W. B. B. 


Subsidies versus Free Ships 





Washington, D. C., March 18.—A growing element in 
our country is looking to greater participation in ocean- 
going trade as essential to our best and greatest devel- 
opment. Present conditions on both the Atlantic and 
Pacific oceans are not those we desire, and recent 
prophecies of an army officer long familiar with oriental 
ambitions relating to Japanese plans in the Pacific are 
more than ominous, presaging her early dominance in 
these western waters we theoretically call ours. A com- 
munication from one of our subscribers of experience «nd 
practical training in sea transportation is interesting in 
showing a way for the restoration of our prestige and 
explains the difference between subsidies and free ships. 
We give the comments in full below. 

“The restoration of the American merchant marine is 
becoming a question of increasing interest. The more it 
is looked into the more the necessity appears that the 
United States should be represented on the ocean—in 
the deep sea trade—by steamers owned by Americans 
and operated under the American flag. 

“At the present time, no American steamers save a 
very few operate under the American flag, in the deep 
water trade. Those few are no factor in keeping com- 
petition alive. Competition is as great a necessity for 
the welfare of shippers by sea routes as it is on land 
routes. 

“The rapid extension of commerce by foreign shipping, 
and the tremendous increase of the tonnage of foreign 
fleets, in the last few years, shows how vastly profitable 
the ocean-carrying trade has become under modern con- 
ditions. It would seem as though the immense passenger 
travel between this country and Europe would offer as 
inviting a field to American capital as it has to foreign. 
Our import trade is growing to vast proportions, and 
unless competition is furnished by tonnage owned and 
operated under the American flag, there can be no ef- 
fective check on the rates exacted by carriers owned 
abroad. Unless we are content to lie quiescent under the 
heavy tolls that may be and are even now exacted, we 
must look to an American merchant marine for relief. 

“Under what conditions may we look for the restora- 
tion of the American merchant marine? The conditions 
that offer profit to the American investor. It goes with- 
out saying that no one wishes to put money into a ven- 
ture that shows no chance of profit. There is no chance 
for profit in the deep sea trade to-day for American-built 
steamers. The first cost of them is so much higher 
than those foreign built. that the American-built boat 
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starts out with a heavy handicap. It is also to be re. 
membered in operating steamers that a percentage of the 
cost must be written off every year, as modern improve- 
ments in the manner of building hulls and engines are 
constantly going on, and this depreciates the value of 
the steamers longest in operation. 

“With this condition of affairs governing, the more 
economical way to make a beginning would be to allow 
foreign-built steamers, when purchased and owned by 
Americans, the privilege of operating under the American 
flag; granting American registration. Such steamers io 
operate in foreign trade and trade to the Philippines 
only. Such a step would not displace one American 
steamer to-day, nor injure an American interest. It 
would give an opportunity to Americans to compete with 
foreign owned and managed lines; it would be a poor 
tribute to American enterprise and management to say 
that such a privilege would be useless; that it could 
not be made to pay. Let the opportunity be granted 
Americans. It would from the start mean competition, 
even though restricted competition, but who can doubt, if 
the law is amended, that American business ability and 
acumen can hold its own against the intrenched opposi- 
tion of foreign fleets that have ruled the deep sea trade 
for the last fifty years.” 

A careful reading of the above comments makes 
clear the writer’s opinion that American shipping seeks 
only fair opportunity to carry it to the front. 

W. B. B. 


Milk Rate Advance Condemned 


Albany, N. Y., March 18.—Holding that milk is a food 
article of daily consumption, properly regarded as a neces- 
sary of life in all households and as such must be deemed 
to come within the class of commodities which the whole 
public interest requires shall be transported by public 
carriers to consuming localities at low rates, the public 
service commission, second district, has decided that tle 
advance of one-half cent a gallon to the rates on milk to 
Buffalo for distances up to 75 miles from Buffalo and of 
one cent a gallon in rates on cream to Buffalo for the 
same distance, made by the steam railroads entering that 
city, is unreasonable and unjust, and that the rate should 
not exceed one cent a gallon in eight and ten-gallon cans 
on milk and two and one-half cents a gallom on cream in 
five and ten-gallon cans. 

The commission sustains the complaints made by the 
Western New York Milk Producers’ association and th: 
Association of Milk Dealers of the city of Buffalo against 
the Delaware, Lackawanna & Western, New York Centra! 
& Hudson River, Pennsylvania, Buffalo, Rochester & 
Pittsburgh, Erie, Buffalo & Susquehanna Railroad com- 
panies. 





RIVAL TICKET IN FIELD. 

A rival ticket has been placed in the field in oppo- 
sition to the regular slate for officers for the Traffic Club 
of Chicago. John T. Stockton is the choice of both for 
president, but the balance of the new ticket to be voted 
on at the annual election the 29th of this month is as fol- 
lows: First vice-president, T. W. Proctor; second vice-pres- 
ident, J. C. McAuliff; third vice-president, G. K. Sage; 
treasurer, H. M. Metz; secretary, H. F. Prince; directors, 
O. F. Bell, J. C. Maddison, W. H. Johnson and George E. 
White. 
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SAMUEL MORSE FELTON. 


Samuel Morse Felton, president of the Chicago Great 
Western railroad since the reorganization of that prop- 
erty following a judicial sale of the assets of the bank- 
rupt railway company bearing a similar name, has had 
a long and varied transportation experience. While the 
record here given is condensed, those having even a 
slight acquaintance with railroading in its various aspects 
will instantly appreciate the training along many differ- 
ent branches of railroad work Mr, Felton must have 
received during his connection of forty-odd years with 
the common carriers of North America. He was born at 
Philadelphia, Pa., February 3, 1853, and was educated 
at the Massachusetts Insti- 
tute of Technology. Not yet 
sixteen, he entered railway 
service in August, 1868, as 
a rodman for the Chester 
Creek railroad. This posi- 
tion he held for two years. 
In 1870 he joined the Lan- 
caster line as leveler and 
assistant engineer. During 
the summer of 1872 he was 
made engineer in charge of 
surveys of the Chester & 
Paoli railroad. The next 
two years saw him as chief 
engineer of the Chester & 
Delaware road. 

” Railroad chronicles next 
record. Mr. Felton’s service 
with the Pittsburg, Cincin- 
nati & St. Louis railway. 
For over seven years, from 
August, 1874, to September, 
1881, he was general super- 
intendent of this line. From 
then until January- of the 
year following, his responsi- 
bilities were further )n- 
creased by the addition of 
the general superintendency 
of two other lines, the Lit- 
tle Miami and Cincinnati & 
Muskingum Valley. In 1882 
he left the service of these 
lines to assume the position 
of general manager of the 
New York & New England 
road, serving this line for 
two years as general man- 
ager. It was with the New York, Lake Erie & Western, 
however, that we find the first record of Mr. Felton as 
a traffic official. Entering the employ of that line in 
February, 1884, he was given the post of assistant to 
the president, with special jurisdiction over the New 
York, Pennsylvania & Ohio railroad. In November of 
the same year, he was promoted to the general manager- 
ship of this line, but in less than three months was 
brought back to the New York, Lake Erie & Western 
proper as vice-president in charge of traffic. This was 
in January, 1885; in October he was appointed first vice- 
president and given charge of both the traffic and operat- 
ing departments. 





SAMUEL M. FELTON, 
President Chicago Great Western Railroad. 
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Mr. Felton was not yet forty when he quit the serv- 
ice of this line to assume his first presidency, that of 
the East Tennessee & Georgia railroad. This office was 
his in the fall of 1890. During the next decade offices 
and responsibilities crowded upon the future executive 
of the new Chicago Great Western. He held his first 
presidency for two years. At the same time similar 
posts with other lines fell to his lot. From November, 
1890, to October, 1899, he was chief executive of the 
Cincinnati, New Orleans & Texas Pacific railway. Fur- 
ther evidence of the confidence felt in his ability was 
manifested when that line was in financial difficulties; 
during 1893-4-5 he acted as receiver of the property. 
From 1890 to 1895 he was also president of the Alabama 
Great Southern railroad, and 
for seven years, from 1893 
to 1900, acted as receiver of 
the Kentucky & Indiana 
Bridge company. 

To the general public, 
Mr. Felton’s name is per- 
haps more _ readily asso- 
ciated with the Alton sys- 
tem than with any of the 
foregoing roads. It was in 
1899 that he was elected 
president of that line, and 
at the same time given a 
similar post with the Kan- 
sas City, St. Louis & Chi- 
cago line. He remained with 
the “Only Way” for eight 
years. In November, 1907, 
he was appointed president 
of the Mexican Central rail- 
road and the  Mexican- 
American Steamship com- 
pany. He returned to rail- 
way service this side of the 
Rio Grande in June of last 
year, when he was made 
chairman of the board of di- 
rectors of the Tennessee 
Central railroad. From this 
position he resigned this 
January. 

When the new interests 
back of the Great Western 
were looking about for a 
man to take charge of the 
system and rehabilitate it 
in the railroad world, they 
selected Mr. Felton, who 
assumed his present duties last August. 

It is a significant fact that Mr. Felton, like the great 
majority of our leading railroad executives, has come up 
through the ranks. If the record of the service of the 
presidents of the great transportation systems of our 
country is a criterion, merit—not influence and debilitat- 
ing favoritism—has been the key to places of power. 
We have come to scoff at the old idea of telling the 
young that they may some day sit in the White House 
as President of the United States, but certainly an exam- 
ination of the careers of our rail potentates would tend 
to prove that American grit and American intelligence 
are, after all, the two essentials necessary to win the 
heights. 






















































We cannot refrain from bidding the pessimists go 
read railroad history. Charles Melville Hays started in 
a humble clerkship in 1873; to-day he heads one of the 
strongest railroad systems on the continent. The presi- 
dent of the Erie, F. D. Underwood, won his spurs as a 
railroad man by starting as a clerk, serving as brakeman 
and baggageman, before a taste of larger responsibilities 
was given him. President Tuttle of the Boston & Maine 
also began as a clerk in a ticket office; Charles S. Mellen 
of the New York, New Haven & Hartford commenced 
in as inauspicious a manner. W. C. Brown’s introduction 
to railroad life as a wood-corder has become a railroad 
newspaper classic; we glory in the fact that President 
Mudge started as a water boy. McCrea of the Pennsyl- 
vania began his transportation life in the same way in 
which Mr. Felton started his, as a rodman and assistant 
engineer. The chief executive of the Chesapeake & Ohiv 
was an office messenger; Earling spent his first six 
years as a telegraph operator; Ripley, Finley, Hughitt, 
Harahan and Willard all began at the bottom of the 
ladder. Lovett’s start was humble, Winchell began as a 
clerk, Miller was a stenographer, and even James J. Hill 
did not burst upon the railroad world in the glory of an 
uncrowned king—even he began as a local agent for a 
small road. 


Two Eastern Roads Indicted 


Philadelphia, Pa., March 18.—Indictments charging 
the Lehigh Valley and Philadelphia & Reading railroads 
with discrimination in favor of the Bethlehem Steel com- 
pany by giving concessions in transportation and failing 
to observe their published tariffs in violation. of the pro- 
visions of the Elkins act were returned by the federal 
grand jury here Wednesday. 


At the sessions of the grand jury on Monday and 
Tuesday, Charles M. Schwab, president of the Bethleheni 
Steel company, and a number of officials of both railroads 
were witnesses. They had been subpcenaed to explain 
charges made by the government’s attorneys. 


The government charges that the railroads canceled 
demurrage charges against the steel company while ex- 
acting them of other shippers, thus discriminating in the 
steel company’s favor. It is also alleged that the tariffs 
have been changed to favor the steel company. Another 
charge is that the railroads have refused to give cars to 
the competitors of the steel company, but have given 
plenty of cars to the Bethlehem works. The government 
contends that the steel company held cars in its yards 
for many days more than the legal time, while no charge 
was made for them. During this time other shippers were 
forced to wait for cars. 





MAY FIGHT ELECTRIC COMPETITION. 


Columbus, O., March 18.—Railroads in this state 
may fight the competition of the traction lines in any 
manner they choose in the matter of cutting rates to 
meet this competition, according to a decision handed 
down by the state Supreme court. The case was that 
of the railroad commission of Ohio against the Hocking 
Valley Railroad company. The action was originally 


brought by Aaron E. Price of Athens, to compel the - 


Hocking Valley railroad to give the same reduction in 
rates to Athens that it was offering to Lancaster, Logan 
and certain other points. 
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DECISIONS OF COMMISSION 


Interstate Board Hands Down Rulings in Contested 
Cases 


No Competition with Mail Service 


No. 3057. 
(18 I. C, C, Rep., 17.) 
NATHAN B. WILLIAMS 
Vs. 
WELLS, FARGO & COMPANY. 
Submitted March 1, 1910. Decided March 8, 1910. 


The defendant express company does not, in handling small 
packages in competition with the United States government 
in the transportation of mail matter, or in filing its tariffs 
applicable thereto, transgress any provision of the act to 
regulate commerce. 








Nathan B. Williams for complainant in person. 

Charles W. Stockton for defendant. 

James L. Cowles, by special permission of the Com- 
mission, for Postal Progress League. 


Report of the Commission. 


PROUTY, Commissioner: 

Under the postal laws and regulations of the United 
States packages of merchandise weighing four pounds 
and less and single books may be transmitted through 
the mails, and for the purpose of handling such mail mat- 
ter the government has established certain postal routes. 

The defendant company maintains over many of 
these post routes an express service by which it trans- 
ports packages and books of the character which might 
be sent in the mail, and the complainant insists that, 
under the statutes of the United States, this is illegal, 
for the reason that Congress has made it unlawful for 
any private express company to engage in the transpor- 
tation of mail matter in competition with the United 
States government. 


The complaint alleges that the tariff schedules of 
the defendant, in so far as they establish rates and 
regulations for the transportation of this express matter, 
are unlawful and in violation of the act to regulate com 
merce, and the Commission is asked to investigate the 
matter with a view to requiring the defendant to cease 
and desist from these unlawful practices. 


The Commission has no authority to establish, in 
the first instance, the rates of the defendant. The act 
to regulate commerce requires these rates to be filed 
with the Commission, and authority.is given to it to 
investigate upon complaint the rates so filed, and to 
prescribe other rates in substitution for the future, pro- 
vided those established are found to be in violation of 
the act. The defendant does not, in handling these 
small packages or in filing its tariffs applicable thereto, 
transgress any provision of the act which we administer. 
If we were satisfied that such action upon the part of 
the defendant was in violation of the federal statutes 
we could not, for that reason, order it to cease and de- 
sist from such practice; nor could we require it to with- 
draw its tariffs. 


Since we can grant no relief in this proceeding, it 
is not necessary nor appropriate to inquire whether Con- 
gress possesses the constitutional authority to create in 
the government a monopoly of transporting packages 
and books as claimed by the complainant; nor whether, 
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if the constitutional power exists, it has ever been exer- 
cised. 

The complaint will be dismissed; but a copy of the 
record will be transmitted to the attorney-general of 
the United States for his information. 


Hard Coal Rate Held Unreasonable 


No. 2442. 
is 2. CC, 3. m, 11,) 
LANING-HARRIS COAL & GRAIN COMPANY 
vs. 
CHICAGO, BURLINGTON & QUINCY RAILROAD COM- 
PANY. 
Submitted November 5, 1910. Decided February 7, 1910. 


Defendant’s rate on anthracite coal from Chicago, Ill., to Akron, 
Colo., found unreasonable, and reasonable maximum rate 
prescribed for the future. Reparation awarded. 





C. W. Durbin for complainant. 

C. M. Dawes, J. E. Kelby and G. H. Crosby for de- 
fendant. 

Report of the Commission. 
CLEMENTS, Commissioner: 

This complaint, filed May 5, 1909, alleges that de- 
fendants’ rate of $8 per ton for the transportation of 
anthracite coal from Chicago, Ill., to Akron, Colo., is un- 
reasonable and unjust to the extent that it exceeds 
$6.70, the rate formerly in effect. Reparation is asked 
on a shipment of one carload from Chicago to Akron 
moving on September 6, 1907. 

We find that from January 1, 1901, to January 1, 
1907, defendant’s rate on this commodity from Chicago 
to Akron, a distance of 906.4 miles, was $6.70. From 
January 1, 1901, to March 7, 1902, this rate was appli- 
cable to a minimum carload of 30,000 pounds, and from 
March 7, 1902, to January 1, 1907, to a minimum of 40,000 
pounds. No through rates appear to have been in effect 
from January 1, 1907, to January 20, 1908, but on the 
last-named date the present rate of $8 per ton, minimum 
carload 40,000 pounds, was established, and has since re- 
mained in effect. This rate yields about 9 mills per ton 
per mile. 

Defendant’s rate from Chicago to Haigler, Neb., a 
distance of.836 miles, from January 1, 1901, to June 22, 
1905, was $5 per ton, yielding about 6 mills per ton per 
mile. On the date last named this rate was reduced to 
$4.94 and subsequently has been further reduced to the 
present rate of $4.639, yielding about 5% mills per ton 
per mile. 

Defendant’s rate from Chicago to Cheyenne, Wyo., u 
distance of 1,023 miles, is $8, yielding less than 8 mills 
per ton per mile. 

The defendant also had in effect at the time of the 
shipment in question and still maintains a local distance 
tariff in which anthracite coal is included in Class D at 
12% cents per 100 pounds applicable to a haul of 70 
miles, the distance from Haigler to Akron. This rate 
yielding over 3% cents per ton per mile, would make a 
rate of $2.55 per ton, which, added to the rate of $4.639, 
would produce a combination through charge of $7.189, 
or a total charge of 81.1 cents less than the rate of $8 
per ton now in effect and charged on this shipment. 

It is asserted by the defendant that the present rate 
from Chicago to Haigler is not regarded by it as suffi- 
ciently remunerative, and that it has been produced in 
part by rates established by the legislature of Nebraska, 
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which are being contested by the defendant. The theory 
of the defendant appears to be that state legislation, ef- 
fective July 5, 1907, which reduced the rate from Omaha 
to Haigler, affected the rate from Chicago to Haigler. 
As we have seen, however, defendant’s rate from January 
1, 1901, to June 22, 1905, prior to the legislation referred 
to, was $5 from Chicago to Haigler, which, added to the 
rate from Haigler to Akron of $2.55, as .above stated, 
would make $7.55, or a total of 45 cents less than de- 
fendant’s present rate complained of. Defendant also 
had established, effective June 22, 1905, also prior to this 
legislation, a rate of $4.94 from Chicago to Haigler, which 
remained in effect until January 20, 1908, when the rate 
was further reduced to $4.634, and on February 21, 1908, 
the present rate above stated was put into effect. 

We find also that on September 6, 1907, complainant 
shipped over the defendant’s line, as alleged, one carload 
on anthracite coal, weighing 49,000 pounds, from Chicago, 
Ill., to Akron, Colo., upon which there was demanded 
and collected by defendant and paid by complainant, 
through his consignee at Akron, $196 on the basis of $8 
per ton. 

It is the opinion of the Commission, upon full hear- 
ing and consideration of all the facts, circumstances and 
conditions appearing, that defendant’s said rate of $8 per 
ton was at the time of the shipment referred to and is 
unjust and unreasonable to the extent that the same 
exceeds $7 per ton. It is also our conclusion that the 
rate to be charged as the maximum in the future should 
not exceed $7 per ton. We further find that complainant 
is entitled to an award of reparation against the defend- 
ant in the sum of $24.50, with interest. 

An order will be entered in accordance with these 
findings and conclusions. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., op 
the 7th day of February, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. Lane, 
Edgar E, Clark, James S. Harlan, Commissioners. 

No, 2442. 


LANING-HARRIS COAL & GRAIN COMPANY 

vs. 
CHICAGO, BURLINGTON & QUINCY RAILROAD COM- 
PANY. 

This case being at issue upon complaint and answer 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a repert con- 
taining its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a part 
hereof, and having found that the above-named defend- 
ant’s rate of $8 per ton for the transportation of anthra- 
cite coal in carloads from Ghicago, Ill., to Akron, Colo., 
is unjust and unreasonable, and that a rate of $7 per 
ton on said commodity between said points is just and 
reasonable, 

It is ordered, That said defendant be, and it is 
hereby, notified and required to cease and desist, on or 
before the 2d day of May, 1910, and for a period of not 
less than two years thereafter abstain, from exacting its 
present rate of $8 per ton for the transportation of an- 
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thracite coal in carloads from Chicago, Ill., to Akron, 
Colo. 


It is further ordered, That said defendant be, and 
it is hereby, notified and required to establish, on or be- 
fore the 2d day of May, 1910, and maintain in force 
thereafter during a period of not less than two years, a 
rate for the transportation of anthracite coal in carloads 
from Chicago, Ill., to Akron, Colo., which shall not ex 
ceed $7 per ton. 


And it is further ordered, That said defendant be, 
and it is hereby, authorized and directed, on or before 
the 2d day of May, 1910, to pay unto the complainant, 
Laning-Harris Coal & Grain company, the sum of $24.50, 
with interest thereon at the rate of 6 per cent per an- 
num from September 21, 1907, as reparation for an un- 
reasonable rate charged for the transportation of one 
carload of anthracite coal from Chicago, Ill., to Akron, 
Colo., which rate so- charged has been found by this 
Commission to be unreasonable, as more fully and at 
large appears in and by said report of the Commission. 


“Obey the Law’’--Taft 


“Obey the law” was the warning sounded by Presi- 
dent Taft in a brief address to the members of the Traffic 
Club of Chicago, who entertained the chief executive for 
a half hour during his strenuous St. Patrick’s day in 
Ghicago. 





“It seems to be in the minds of some gentlemen in 
responsibility,” said the president, “that the people who 
are to be consulted are not those directly affected; that if 
in the recommendation of legislation affecting railroads 
you venture to consult railroad men it is enough to con- 
demn all the legislation which you recommend. I am 
ready to condemn railroads when they violate the law. Il 
am ready to pass laws that shall so regulate commerce 
as to make all things equal. 


“But every man is entitled to his day in court, and 
I should feel a coward if I hesitated to say that in recom- 
mending legislation, or coming to the recommendations 
of the legislature I do not consult every interest, and, when 
that interest presented an argument that I thought fair, 
yielded to it. 


“I am not afraid of the people of the United States. 
They are fair, and when you go to them and present to 
them the facts and invite them to do justice, they will do 
justice. The trouble is in getting to them the facts. 

“Now, gentlemen, I did not intend to say this exactly, 
but I have said it and I mean it. 

“Time was in this country when it was most difficult 
for any railroad man to conduct his business within the 
law. I worked to bring it about so that he may conduct 
his business within the law, and so that the law shall 
be fair; but, so that he shall be made to feel the penalty 
of the law when he steps outside of it. 

“I believe there is a course, and I believe there is 
legislation that we may have that can bring that about, 
and I hope I may be always able, no matter what the 
result to me, to do justice between the great interests of 
this country—the people, the shippers and the railroads: 
that business may go on, that we shall all be within fhe 
law, and that every man shall see that it is to his ulti- 
mate advantage to uphold that law and preserve it and 
make it inviolate.” 
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RATE BILL OPPOSITION GROWS 


House Committee Slashing Townsend Bill—Cummins 
Attacks Administration Measure on Senate Floor 
—General Dissatisfaction Spreading 





Washington, D. C., March 18.—General dissatisfaction 
with the Taft-Wickersham-Elkins-Townsend railroad pan- 
acea and the manner in which it was drawn is spread- 
ing. Not alone in the Capital city is the opposition to the 
measure growing, but press and shippers in various sec- 
tions of the country are voicing louder their condemnation 
cf the proposed law. Within the last ten days the House 
committee on interstate and foreign commerce has adopted 
amendments nullifying some of the most cherished pro- 
visions of the administration measure; Nelson, on the 
fioor of the Senate, has offered changes of a drastic nature, 
while Cummins, beginning his attack the early part of the 
week, has not sought to disguise his disapproval or refused 
to accept the challenge that opposition to the bill means 
opposition to the president. 

In the House committee the number of changes that 
have been made within the last few days are. startling 
when one considers that the bill was introduced with a 
metaphorical fanfare of trumpets as a simon-pure ma- 
jority measure, a bill to fulfill all the party pledges, a 
standard around which all true Republicans could rally 
and show their devotion to the grand old party and its 
chosen color-bearer. The legislative stage has been 
cleared of the initial pageant, and now that the first 
clamor is over and the committee settled down to the real 
hard work on the bill’there seems to be no immediate dan- 
ger of any weak member being crushed in the stampede 
to gather round the administration’s banner, The com- 
merce court provisions, it is true, have received the seal 
of approval from the lower branch committee, but it must 
always be remembered that the margin on which this 
feature —the piece de resistance of the bill — skinned 
through was not one to cause any congratulation among 
the administration supporters. And even with this pro- 
vision of the Townsend measure all is not serene; fraught 
with a possible deadly significance is the action of tie 
committee a few days ago, depriving this court of com- 
merce of the power to receive and pass on the petitions 
of lines desiring to acquire stock interest in other lines 
and vesting that authority in the Interstate Commerce 
Commission instead. 

A summary of the other recent changes from the draft 
submitted by the representative from Michigan shows 
that the House committee has decreed the following im- 
portant amendments: 

The sole right of the attorney-general to defend the 
cases appealed from the Commission has been taken away. 

Sweeping changes have been made in section 12 of 
the proposed act. The committee has adopted amendments 
which forbid the acquisition of the capital stock of water 
lines as well as of rail stock by a competing corporation 
and also forbid the acquisition by one common carrier of 
the stock of a competing railroad or water carrier where 
any suit is now pending under the Sherman anti-trust act. 
Likewise, the same person is prohibited from acting as 
an officer or director of two railroad companies which are 
directly and substantially competitive. 

Section 14 has been amended so as to provide that 
on the reorganization of any insolvent corporation or in 
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the merger of non-competitive lines, stock shall not ‘be 
issued in excess of a fair value of the reorganized or 
merged lines, the valuation to be determined by the Inter- 
state Commerce Commission. 


The committee further proposes that shippers as well 
as carriers may be punished for rebates secured through 
fictitious claims for loss and damage to freight. 


That drastic anti-merger amendments had been 
adopted by this committee was mentioned in our last issue. 
It is also understood that the proposition to give the In- 
terstate Commerce Commission complete supervision over 
stock and bond issues is under serious consideration. 


In the Senate, aside from Senator Cummins’ denun- 
ciation of the bill, a bomb was exploded in the camp of 
the regulars by the action of Senator Nelson of Minnesota 
last Thursday. Nelson has generally been counted with 
the administration men, but on that day he offered amend- 
ments to the Elkins bill that for radicalism, from the 
standpatter’s point of view, compare favorably with any- 
thing the most out-and-out insurgent has presented. The 
gentleman from Minnesota proposed to greatly curtail’ the 
powers of the new court of commerce; he demanded that 
the approval of the Interstate Commerce Commission be a 
prerequisite to a legal traffic agreement between carriers; 
he proposed to eliminate entirely section 12 with its sav- 
ing graces for mergers past and future and to make man- 
datory upon the Department of Justice the institution 
of suits to enforce the decrees of the Interstate Commerce 
Commission. With respect to this last provision he went 
still farther; he proposed that the department should rep- 
resent not only the Commission, but the shippers in its 
defense, and that the shippers should be accorded the 
right to appear in these suits even before the Supreme 
court. 

Senator Cummins began his fight against the Elkins 
bill on Tuesday. If prior to that time there still lingered 
hopes that the rift between the insurgents and the regu- 
lars would close, that the threatening discord in the Re- 
publican camp was only a passing cloud and that pro- 
gressive and stand-patter would gather round the har- 
mony board and support President Taft, the developments 
since the junior senator from Iowa began to speak must 
have dissipated such moribund longings. The gauntlet 
has been thrown down and picked up in such a manner 
that it does not seem likely that either party will now con- 
sent to a compromise. 

As one man expressed it, the issue has been defined 
in this way: 

“The man who fights any feature of the railroad bill 
fights the president of the United States.” 

The trend of events within the last two or three days 
would seem to prove that, if the question must be put that 
way, the opponents of the bill will not flinch from adopt- 
ing that position. 

“The senator must not try to hide behind the presi- 
dent on this matter,” hurled Senator Nelson at one of the 
upper house leaders Wednesday. “That is small business. 
He cannot stand here and say this bill is right and must 
be passed because it comes from the president. It is the 
merits of the measure that we must consider.” 

“The interstate commerce bill is the most progressive 
measure affecting the carrier corporations ever introduced 
into Congress. It is a long step ahead,” declares Repre- 
sentative Townsend, sponsor for the Taft measure in the 
House. 

“The bill as a whole is not an advance in the regula- 
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tion of interstate commerce, but a long step backward; 
and the effect of the bill, if it becomes a law, will be not 
to restrain further the power of the common carriers, bit 
to impair seriously the efficiency of existing statutes,” 
aver Senators Cummins and Clapp. 


Beginning with a general review of the railroad meas- 
ure, Senator Cummins, in inaugurating the fight in the 
upper house against the bill, trained his oratorical guns 
on the manner in which the bill had been handled since 
its original drafting last August. 


“If the uncontradicted and repeated and apparently 
authorized statements of the newspapers be not in error,” 
he said, “every Republican at least is expected to vote for 
it just as it is, unless he dares to incur not only the execu- 
tive displeasure, but to be banished from the Republican 
ranks. 

“I do not speak of this phase of the subject in a spirit 
of anger. I am conscious of no other sentiment than pro- 
found regret. I recognize that it is not only the privilege 
but the duty of the president of the United States to make 
such recommendations to Congress as in his judgment 
will best promote the general welfare. He is quite within 
his privileges and his duties in expressing his views upon 
such subjects as often as he likes and as emphatically as 
he pleases. 

“Whether he is within his privilege or his duty when 
lie undertakes to prescribe the precise form which legisla- 
tion shall assume may well be doubted. His great prede- 
cessor evidently thought that executive propriety did not 
permit it, for when he was dealing with the same subject 
in his message at the beginning of the first session of the 
fifty-ninth,Congress in 1905 he said: ‘It is not my prov- 
ince to indicate the exact terms of the law which should 
be enacted, but I call the attention of Congress to certain 
existing conditions with which it is desirable to deal.’ 

“TJ would not, however, be inclined to attach much 
importance to the practice which now seems to be very 
general were it not that its consequences, im the very na- 
ture of things, must be disastrous. Although a senator 
may be in full sympathy with the broad purposes which 
the executive proposes to accomplish the moment he as- 
serts his independent view of the best way to accom- 
plish the purpose he finds himself in direct conflict with 
the president, and he must choose between losing the 
presidential favor and doing a thing as his conscience tells 
him it ought to be done. 

“IT do not fear that in a slight instance or during one 
administration the independent will of the members of 
Congress can be overcome; but if upon subjects like the 
one before us the practice of having bills prepared in the 


“ executive offices and presented to Congress for passage, 


accompanied with an implied message that punishment 
follows disobedience, is continued from year to year, in 
the end Congress will become’a mere form in organized 
society. 

“With the utmost respect for the exalted office of 
president of the United States and for him who occupies 
it at the present: time, I record my protest here and now 
against a practice which I believe to be full of danger and 
disaster.” 


Declaring to be extraordinary the circumstances con- 
nected with the origin of the bill, the Iowa senator de- 
tailed the meeting last August of Attorney-General Wick- 
ersham in New York with others, who, he said, had under- 
taken to put into shape for enactment the various recom- 
mendations of the president bearing wpon railroad legis- 
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lation. The report as made to the chief executive was 
supposedly confidential, he said, but as a matter of fact 
long before it reached the president it had fallen into 
other hands. 


Discussing the progress of the bill after it reached 
the president, Mr. Cummins declared that it had been 
vastly changed. Indeed, he declared, “but for the birth- 
mark of the commerce court no one would recognize the 
measure that was born in the ‘dog days’ up there in 
New York.” These changes he attributed to the influ- 
ence of the railroad men which had been brought to bear 
upon the president and the attorney-general before Janu 
ary 11, when the bill was presented to the chairman of 
the committee on interstate commerce. 

He asserted that from the time the measure had been 
turned over to the president to the time it had left him 
nearly every railroad president in the country had visited 
Washington and had been heard by the president and 
the attorney-general, many of them twice. Substantially 
every change had been made to suit the railroads. 

He did not object to the granting of hearings on 
legislation, he said. His objection was to the course of 
the executive officials in taking in hand the entire direc- 
tion of legislation. But if the attorney-general and the 
president were to prepare bills it was “eminently fair 
that they should hear those interested.” But while the 
railroad men had presented their views to the president 
and his attorney-general, only one of them had been 
heard by the Senate committee. 

Owing to the method of proceeding, the Senate, he 
urged, necessarily was ignorant of the arguments used 
to bring about the changes. No doubt there was good 
reason for the changes, but be that as it might, the 
introduction of a system “which would lead those desir- 
ing to influence legislation to appeal to the White House 
rather than to Congress,” he considered pernicious. 

Mr. Cummins inveighed against the proposed court 
of commerce as unnecessary and expensive. He asserted 
that not to exceed seven or eight cases a year would 
come before the court, and that the cost would not be 
much short of $100,000 per annum. He also pointed out 
the possibility of an enlargement of the jurisdiction of 
the proposed court after that now exercised by the 
United States Circuit courts. He thought the jurisdic- 
tion should be made as specific as possible. 

More serious and disastrous than any ‘of these ob- 
jections, he said, was the blow to shippers in taking 
the Interstate Commerce Commission out of the defense 
of cases, making the United States the defendant and 
placing the cases entirely in the hands of the attorney- 
general. Such a course, he contended, would have the 
effect of giving the Department of Justice the power of 
secret review, from which there could be no appeal or 
redress. This course, he thought, must necessarily de- 
stroy the effectiveness of the law. 

Following this attack, the feeling has grown still 
more bitter, and the clashes between administration and 
insurgent senators more frequent. A protracted fight is 
not at all unlikely. To the suggestion of one senator 
that the bill could be hurried through, Senator Bailey 
of Texas has stated that the session may last till the 
dog days. During a tilt between Senators Aldrich and 
Cummins over amendments the latter declared: 

“I long ago abandoned all hope of improving the 
railroad laws. I am doing the best I can now to hold 
on to the law we have. I will be satisfied if this bill 
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emerges from Congress in such shape that it will insure 
to the people those advantages granted when the law 
of 1906 was passed.” 

Coincident with Cummins’ attack on the bill came 
several proposed amendments offered by Senator Bristow 
of Kansas, the most important of which looks to the 
complete elimination of the proposed commerce court. 
Other amendments look to the continued representation 
of the Interstate Commerce Commission in any proceed. 
ings in which the Commission may be interested; pro- 
viding against the granting of an injunction staying the 
orders ‘of the Commission, except by a full court and 
after a hearing, and requiring that the traffic agreements 
authorized by the bill shall not become effective until 
approved by the Commission. Another amendment au- 
thorizes the Commission to fix a minimum as well as a 
maximum rate. 


The situation in Congress at present may be briefly 
summarized in this fashion: In the senate, the Elkins 
bill reported unamended; a bitter fight against it which 
may resolve speedily into a serious fight against the 
president, the prospect of a long string of amendments 
from democrats and progressive republican senators; in 
the house, the bill still in the committee and being 
amended so that its sponsors may have difficulty in rec- 
ognizing it when it finally emerges. A certain cynical 
humor has been injected into the situation by the report 
that Senator Elkins has commended the house committee 
for going into the merits of the bill thoroughly and not 
reporting it unamended. It is further said that he ad- 
mitted that the senate committee had made a mistake 
in reporting the bill without change. 


With this chaotic condition in Congress, with the 
stand to be taken by many legislators still unknown, it 
is perhaps interesting to consider the feeling toward 
the interstate commerce bill in fields far removed from 
Pennsylvania avenue. A sharp difference of opinion has 
developed over the question of giving the Interstate 
Commerce Commission jurisdiction over the coastwise 
traffic of water lines; southwestern shippers have gone 
on record as being heartily in favor of the proposition; 
certain eastern interests have asked that no change be 
made from the present law in this respect. 7 

Opposition among press and public to the bills now 
being considered by Congress is becoming more wide- 
spread. Chairman Mayfield of the Texas railroad com- 
mission has written the senators from that state in op- 
position to that measure. He finds particular fault with 
the commerce court provision and regards the proposed 
law as “a skillful and adroit scheme to protect the 
established trunk lines from invasion by new and com- 
petitive lines” and a bar to new railroad construction. 
Certain shippers in other parts of the country are aiding 
in the circulation of leaflets opposing any radical rail- 
road legislation and appealing to business men to seek 
to influence their representatives in Congress to prevent 
a setback to prosperity by oppressive regulation of com 
mon carriers. Men of the caliber of Cowan, Barlow and 
Lincoln have joined in a protest to the congressiona! 
commerce committees against excluding shippers’ coun 
sel from participation in appeals from orders of the In 
terstate Commerce Commission. 

The agriculturist is being appealed to to get behind 
his representatives and force a fight on the administra 
tion bill. A recent issue of Wallace’s Farmer says: 

“The bill drawn by Attorney-General Wickersham 
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ostensibly to strengthen the interstate commerce law 
will probably have been reported out of the senate com- 
mittee by the time the issue of Wallace’s Farmer 
reaches its readers. According to the daily press, the 
committee has made no changes in the bill as submitted. 
If this is the case, we give it as our opinion that it is 
a most dangerous measure; that instead of strengthening 
the law it weakens it; that it makes it hard for the 
shipper to secure a square deal. The provision for a 
commerce court and the turning over to the Department 
of Justice of the sole right to prosecute cases before it 
on behalf of the people will make it impossible to prose- 
cute cases before the Interstate Commerce Commission 
with any reasonable chance of getting justice in the end. 

“The farmers of the west will expect their senators 
and congressmen to fight this bill. The fact that it is 
suggested by the administration does not help matters. 
We want no gold bricks.” 

From the southwest also comes editorial protest. 
Commending the house committee for its disposition to 
do its own thinking, the Galveston News declares that 
the Taft-Wickersham-Elkins-Townsend bill as reported 
out by the senate committee is not a “corrective; it is 
not even a palliative. Indeed, it is an irritant, so defect- 
ive is it in some of its provisions. It is a fatuous as 
well as an evasive measure.” Likewise southern papers 
have scored the democratic members of the senate com- 
mittee who were absent when the vote on the Elkins 
bill was taken, Senator Tillman alone escaping the con- 
demnation. 

While it is doubtless true that many will be found 
in support of the administration program, that favorable 
press and public comment will have its day in court, 
just now the predominating tone seems to be one of hos- 
tility and suspicion. 

The administration rate bill stands in a peculiar 
position. Ignoring the political complexion of its oppo- 
nents, it will be forced to stand fire from sources that 
should, in the natural course of events, be ranged on 
different sides instead of being united in their stand 
against the measure. One class fears it as a backward 
step from the high ground taken in 1906; another op- 
poses it because it does not go far enough in its regula- 
tive features and doubtless a third class will not be 
lacking who will disapprove of it because of its radical- 
ism. With such an unusual situation, can its sponsors 
hope for much? 


WOULD CREATE CLAIMS BUREAU. 


Washington, D. C., March 18.—A bill has been intro- 
duced in Congress by Representative Rodenburg of IIli- 
nois to incorporate the United States Shippers’ Pro- 
tective association and to create a freight claims clear- 
ing house. It is proposed that the board of this bureau 
consist of two members each of the Interstate Commerce 
Commission, the Freight Claims association and this ship- 
pers’ organization. The purpose of this clearing house 
would be to adjust claims made against the carriers by 
different shippers.- 


ILLINOIS CENTRAL SHOWS GAINS. 


Despite the unfavorable operating conditions that 
prevailed during a large part of February, reports of the 
Illinois Central car-loading for last month show an in- 
crease of about eight per cent over the figures for the 
corresponding period in 1909. 
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SUPREME COURT DECISIONS 


North Dakota Coal Rates Must be Given Fair Trial 
—Other State Regulative Measures Upheld 


Coal Rates Must be Given Trial 


SUPREME CQURT OF THE UNITED STATES. 
No. 553.—October Term, 1909. 
The Northern Pacific Railway 


Company, Plaintiff in Error, 





In Error to the Su- 
Vs. preme Court of the 
The State of North Dakota ex State of North Da- 
rel. T. F. McCue, Attorney- kota. 
yeneral, 
{March 14, 1910.] 


Mr. Justice Holmes delivered the opinion of the 
court. 

This is a proceeding by the attorney-general of 
North Dakota, charging the plaintiff in error with con- 
tinuous violation of a law fixing rates for the carriage 
of coal within the state, and asking for an injunction. 
See N. D. Laws of 1907, c. 51. The railroad answered 
that the Act was void under Art. 1, Sec. 8, of the 
constitution, the commerce clause; and also under the 
fourteenth amendment, because the maximum rates fixed 
by it were inadequate and confiscatory. Evidence was. 
taken and reported to the Supreme court, and that court 
decided that the injunction should issue as prayed. 
The grounds of its decision were that the Act referred 
only to transportation wholly within the state and there- 
fore was not bad under Art. 1, Sec. 8, thus removing 
that question; and that the evidence did not prove that 
the rates would entail a loss on the carriage of coal, 
so that it was not necessary to decide whether in that 
event it would be unconstitutional, if the railroad made 
a fair profit on its whole business within the state. 

The court did, however, intimate its opinion that if 
the railroad was able to make a fair profit upon its 
whole business within the state it might be required to 
carry a particular commodity at cost or possibly below, 
and it expressed its opinion so strongly that the counsel 
for the plaintiff in error treats that doctrine as the 
ground of decision and the statement as to the insuffi- 
ciency of the evidence as. made only in the light of it 
and upon rather technical grounds. He argues that the 
evidence was undisputed, that the facts testified to and 
the fair inferences from them must be taken as proved, 
and that on those facts and inferences the constitutional 
question is raised. The evidence consisted of tables of 
rates in other states, computation as to the cost of trans- 
portation, and expert opinions, all of which were thought 
to converge to the conclusion that the statutory rates 
were unreasonable and less than the cost of carriage. 
But laying technical objections on one side and taking 
the facts as admitted, the argument for the state showed 
that there are too many elements of uncertainty in the 
ealculation for us to say, if we could, as to which we 
intimate no opinion, that the conclusion is proved, when 
the Supreme court of the state says that it is not. 

The carriage of coal is a very small part of the 
railroad’s business. The estimate of the cost is admit- 


ted to be uncertain, and to depend in part upon arbitrary 
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postulates. It has to be increased considerably above 
the average cost for freight in order to make out the 
plaintiff in error’s point. We are far from saying that 
the argument for doing so does not seem to us to have 
considerable probability on its side. We do not say that 
experiment may not establish a case in the future that 
would require a decision upon the question of constitu- 
tional law. But we can express no opinion upon it now. 
The great difficulty in the attempt to measure the rea- 
sonableness of charges by reference to the cost of trans- 
porting the particular class of freight concerned is 
well known and 0often has been remarked. It 
seems to us that the nearest approach to justice that 
can be made at this time is to follow the precedent of 
Wilcox vs. Consolidated Gas Co., 212 U. S., 19, as nearly 
as may be, and affirm the decree, but without prejudice 
to the right of the railroad company to reopen the case 
by appropriate proceedings, if, after adequate trial, it 
thinks it can prove more clearly than at present the 
confiscatory character of the rates for coal. 

Decree affirmed without prejudice. 

Similar decrees will be entered in Nos. 554 and 555. 


Claim Penalty Statute Upheld 


SUPREME COURT OF,.THE UNITED STATES. 
Nos. 58, 59, 60, 61 and 62.—October Term, 1909. 
Atlantic Coast Line Railroad Company, 
Plaintiff in Error, 


58 vs. 
B. Mazursky. 
Southern Express Company, Plaintiff in 
Error, 
59 vs. 
E. E. McTeer. 


Atlantic Coast Line Railroad Company, 
Plaintiff in Error, 

60 Vs. 
R. Keith Charles. 


Atlantic Coast Line Railroad Company, 
Plaintiff in Error, 
61 vs. 
A. Von Lehe. 


Atlantic Coast Line Railroad Company, 
Plaintiff in Error, 
62 vs. 
A. Von Lehe. 
[February 21, 1910.] 

By the act of the general assembly of the state of 
South Carolina, entitled “An Act to Regulate the Manner 
in which Common Carriers doing Business in this State 
shall Adjust Freight Charges and Claims for Loss of or 
Damage to Freight,” approved February 23, 1903 (No. 50, 
Acts of S. C. 1903, p. 81), it was enacted: 


“Section 1. Be it enacted by the general assembly of 
the state of South Carolina, That from and after the pas- 
sage of this act, all common carriers doing business in this 
state shall settle their freight charges according to the 
rate stipulated in the bill of lading: Provided, The rate 
therein stipulated be in conformity with the classifications 
and rates made and filed with the Interstate Commerce 
Commission, in case of shipments from without this state, 
and with those of thé railroad commissioners of this state, 
in case of shipments wholly within this state; by which 
classifications and rates all consignees shall in all cases 
be entitled to settle freight charges with such carriers; 
and it shall be the duty of such common carrier to inform 


In error to the 
Supreme Court 
of the State of 
South Carolina. 
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any consignee or consignees of the correct amount due 
for freight, according to such classifications and rates; 
and upon payment or tender of the amount due on any 
shipment, or on any part of any shipment, which has 
arrived at its destination, according to such classifica- 
tions or rates, such common carrier shall deliver the 
freight in question to the consignee or consignees, and 
any failure or refusal to comply with the provisions 
hereof shall subject each such carrier so failing or re- 
fusing to a penalty of fifty dollars for each such failure 
or refusal, to be recovered by, any consignee or con- 
signees aggrieved by suit in any court of competent 
jurisdiction. 


“Sec. 2. That every claim for loss of or damage to 
property while in the possession of such common carrier 
shall be adjusted and paid within forty days, in case of 
shipments wholly within this state, and within ninety days 
in case of shipments from without this state, after the filing 
of such claim with the agent of such carrier at the point 
of destination of such shipment: Provided, That no such 
claim shall be filed until after the arrival of the shipment 
or of some part thereof at the point of destination, or until 
after the lapse of a reasonable time for the arrival thereof. 
In every case such common carrier shall be liable for the 
amount of such loss or damage, together with interest 
thereon from the date of the filing of the claim therefor 
until the payment thereof. Failure to adjust and pay such 
claim within the periods respectively herein prescribed 
shall subject each common carrier so failing to a penalty 
of fifty dollars for each and every such failure, to be recov- 
ered by any consignee or consignees aggrieved in any court 
of competent jurisdiction: Provided, That unless such con- 
signee or consignees recover in such action the full amount 
claimed, no penalty shall be recovered, but only the actual 
amount of the loss or damage, with interest as aforesaid: 
Provided, further, That no common carrier shall be liable 
under this act for property which never came into its pos- 
session, if it complies with the provisions of section 1710, 
vol..1, of the Code of Laws of South Carolina, 1902.” 


Section 1710, volume 1, of the Code of Laws of South 
Carolina, 1902, is as follows: 


“When under contract for shipment of freight or ex- 
press over two or more common carriers, the responsibility 
of each or any of them shall cease upon delivery to the 
connecting line ‘in good order,’ and if such freight or 
express has been lost, damaged or destroyed, it shall 
be the duty of the initial delivering or terminal road, upon 
notice of such loss, damage or destruction being given to 
it by the shippers, consignee or their assigns, to adjust 
such loss or damage with the owners of said goods within 
forty days, and upon failure to discharge such duty within 
forty days after such notice, or to trace such frelght or 
express, and inform the said party so notifying when, 
where and by which carrier the said freight or express 
was lost, damaged or destroyed, within said forty days, 
then said carrier shall be liable for all such loss, damage 
or destruction in the same manner and to the same extent 
as if such loss, damage or destruction occurred on its lines: 
Provided, That if such initial, terminal or delivering road 
can prove that, by the exercise of due diligence, it has 
been unable to trace the line upon which such loss, dam- 
age or destruction occurred, it shall thereupon be excused 
from liability under this section.” 


The above-entitled cases were brought to test the 
validity of the provisions of section 2 of the act of Feb- 


ruary, 1903, when applied to claims for loss or damage 
to interstate freight. 


In each case the objection that that section was un- 
constitutional and invalid was seasonably made. In each 
case the objection was overruled and judgment given in 
favor of the respective claimants, plaintiffs, for the value 
of the undelivered freight, with the full penalty of fifty 
doilars added. 


The opinion of the Supreme Court of South Carolina 
construing and applying the provisions of the state statute 
appears in the printed transcript’of the record in case No. 
60, Atlantic Coast Line Railroad Company ys. Charles, 
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78 S. C. 36. In each of the other cases the principles as- 
sumed to have been settled in and by that opinion were 
made the basis of the judgment of the state Supreme 
court. 

The cases were submitted to this court December 9, 
1909, as one case, and argued as such on one side only. 
On the 20th of December this court entered an order that 
notice of the pendency of these cases should be given to 
the attorney-general of South Carolina, and leave was 
given to him to file a brief as amicus curiae on or before 
the 3d day of January, if he should be so advised. The 
attorney-general filed a brief accordingly January 3, 1910; 
Townsend was with him on the brief. 

Mr. Chief Justice Fuller delivered the opinion of the 
court: 

In No. 60, Atlantic Coast Line R. R. Co. vs. Charles, 
which was assumed by the Supreme court of South Caro- 
lina to settle all the others and to have been made the 
basis for the judgment of that court in all the cases, the 
state court found, as a matter of fact, “the evidence 
showed that defendant was in possession of the goods 
lost,” and held as a matter of law “that the statute in 
question, as it affects carriers doing business in this state 
who fail and refuse to adjust and pay the loss of or dam- 
age to goods while in their possession, is no unlawful inter- 
ference with interstate commerce, even as applied to an 
interstate shipment.” 

It is thus apparent that the statute is construed by 
the court as only concerning property lost or damaged 
while in the possession of a carrier in the state of South 
Carolina, 

It is this conclusion of law that the plaintiff in error 
asks this court to review. 

In Venning vs. Atlantic Coast Line R, R. Co., 788.0. 
it was expressly decided that the act did not apply to 
claims for loss of property which never came into the 
possession of the defendant. In that case the state 
Supreme court considered an act of May, 1903, and held it, 
for the reason given, to be unconstitutional, not as obnox- 
ious to the Fourteenth Amendment of the Constitution of 
the United States and the constitution of South Carolina, 
but as amounting to an illegal attempt to regulate inter- 
state commerce. And that “on principle, as well as under 
the authority of Central R. R. Co. vs. Murphy, 196 U. S. 
194, it is impossible to avoid the conclusion that the act 
of May, 1903, here under consideration, is unconstitutional.” 
And further, that it was evident from the complaint that 
the action was intended to rest on the invalidity under the 
act of May, 1903, of such a contract as section 1710 con- 
templates, and that therefore that section could have no 
application. 

The court then considered the act of February, 1903, 
and said: 


“The section of main importance here is the second, 
which provides for the recovery for loss of or damage to 
freight; and penalties for failure to adjust and pay such 
loss or damage within a certain time. The question vital 
to this case is whether the statute can be construed to 
impose upon one connecting carrier, liability for the de- 
fault of another, unless such carrier obtains and gives the 
information, or uses due diligence to obtain it, as provided 
in section 1710 of the Civil Code. We do not think it can 
be so construed. 

“The main enactment as to the recovery of damages 
and penalties thus begins in Section 2: ‘That every claim 
for loss of or damage to property while in the possession 
of such common carrier shall be adjusted and paid within 
forty days,’ etc. The words we have italicized clearly 
limit the loss and damage which a carrier is required 
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to adjust and pay for to that which befalls while the 
goods are in the possession of such carrier, and excludes 
the idea of liability for loss or damage to the goods 
while in the possession of another carrier. 

“It is true there is a proviso at the end of this sec- 
tion ‘that no common carrier shall be liable under this act 
for property which never came into its possession, if it 
complies with the provisions of Section 1710, Vol. 1, of 
the Code of Laws of South Carolina, 1902.’ But as the 
body of the act does not make the carrier liable at all 
‘for goods which never came into its possession,’ a proviso 
which exempts from liability for loss of or damage to such 
goods on certain conditions can have no effect. The act 
imposes no liability to which the exemption can be applied. 

“The rule is that all parts of a statute, including 
provisos, are to be construed togther, and effect given if 
possible to all. But it is contrary to reason as well as 
authority to extend by implication a proviso to cover that 
which is opposed to the express language of the main 
enactment. Southgate vs. Goldthwaite, 1 Bail. 137; United 
States vs. Dickson, 15 Pet. 141; The Irresistible, 7 Wheat. 
551; 26 Am. & Eng. Enc. 681; Endlich on Statutes, Secs. 
184, 185. The fact that the statute is penal adds force to 
this conclusion. We are of the opinion that the proviso 
of Section 2 has no effect, and the act only imposes penal- 
ties upon the carrier for failing to adjust claims for loss 
occurring while the goods are in its own possession. 

“It follows, the plaintiff in this case cannot sustain his 
recovery on the ground that the defendant was liable un- 
der the act of February, 1903, for goods lost by a connect- 
ing carrier, because it failed to obtain and give informa- 
tion of the kind required in cases falling under that act, 
or to use due diligence to obtain such information. 

“The penalty act of February will apply to the case, 
if the finding on the new trial should be, that the loss 
occurred on the defendant’s road, but not otherwise. It 
is attacked as unconstitutional under the interstate com- 
merce clause of the Constitution of the United States. 
That question is discussed and decided against the de- 
fendant’s contention in Charles vs. A. C. L. R. R. Co., 
ante, 36.” 


In Charles vs. Railroad Company, 78 S. C. 36, the 
action was brought in a magistrate court to recover the 
value of four sacks of rice, alleged to have been shipped 
from New Orleans, Louisiana, by Martin J. Wynne to the 
plaintiff at Timmonsville, S. C., and to have been 
lost while in the possession of the defendant carrier, and 
also to recover fifty dollars’ penalty for failure to adjust 
and pay the claim within ninety days, as prescribed by the 
act of February 23, 1903. The magistrate gave judgment 
against defendant for the amount claimed, and that judg- 
ment, on appeal, was affirmed by the Circuit couri, and 
then again by the Supreme court of the state in this case. 
The Supreme court held that the last proviso of the second 
section of the act of February, 1903, had no application to 
carriers into whose possession the goods had come, and 
referred to the opinion of the court in Seegers vs. Railway, 
73 S. C. 71, 73, where it was said: “The duty to make 
prompt settlement for loss or damage to goods is but an 
incident of the duty to transport and deliver safely and 
with reasonable diligence. The statute in question was 
designed to effectuate an important public purpose, viz., 
to compel the common carrier to perform with reasonable 
diligence the duty which peculiarly appertains to his busi- 
ness as a carrier of freight. The penalty is but a means 
to that end.” And see same case, 207 U. S. 73. 

The Supreme court, after making that quotation, thus 
proceeded: 


“While it is not easy to define the exact limits of 
the operation of state laws as affecting interstate com- 
merce, we have no hesitation in saying that the statute 
in question, as it affects carriers doing business in this 
state, who fail or refuse to adjust and pay the loss of or 
damage to goods while in their possession, is no unlaw- 
ful interference with interstate commerce, even as applied 
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to an interstate shipment. The penalty imposed is for a 
delict of duty appertaining to the business of a common 
carrier, and in so far as it may affect interstate commerce, 
it is an aid thereto by its tendency to promote safe and 
prompt delivery of goods, or its legal equivalent—prompt 
settlement of proper claim for damages. No penalty can 
attach except upon the establishment in a court of a 
default of duty imposed by statute. The statute does not 
attempt to regulate interstate commerce and imposes no 
tax or burden thereon. It is supported by the general 
principle declared in Sherlock vs. Alling, 93 U. S. 89, 104, 
and enforced in Smith vs. Alabama, 124 U. S. 465, and 
Nashville, etc., R. R. vs. Alabama, 128 U. S., 96, that state 
legislation ‘relating to the rights, duties and liabilities of 
citizens, and only indirectly and remotely affecting the 
operations of commerce is of obligatory force upon citi- 
zens within the territorial jurisdiction, whether on land 
or water, or engaged in commerce, foreign or interstate, 
or in any other pursuit.’” 

In the case of Western Union Telegraph Co. vs. James, 
162 U. S. 650, a statute of Georgia requiring telegraph com- 
panies to transmit and deliver dispatches with impartial- 
ity, good faith and diligence, under penalty of $100 in each 
case, in the absence of legislation by Congress on the sub- 
ject, was held not to be an unwarrantable interference 
with interstate commerce as to messages without the 
state, and Mr. Justice Peckham, delivering the opinion of 
the court, said, p. 660: 

“The statute in question is of a nature that is in aid 
of the performance of a duty of the company that would 
exist in the absence of any such statute, and it is in 
nowise obstructive of its*duty as a telegraph company. 
It imposes a penalty for the purpose of enforcing this 
general duty of the company. The direction that the de- 
livery of the message shall be made with impartiality and 
in good faith and with due diligence is not an addition to 
the duty which it would owe in the absence of such a 
statute. Can it be said that the imposition of a penalty 
for the violation of a duty which the company owed by 
the general law of the land is a regulation of or an 
obstruction to interstate commerce within the meaning 


of that clause of the Federal Constitution under discus- 
sion? We think not.” 


And see Chicago, Milwaukee & St. Paul Ry. Co. vs. 
Solan, 169 U. S. 137; Pennsylvania R. R. Co. vs. Hughes, 
191 U. S. 491; Missouri Pacific Ry. Co. vs. Larabee Flour 
Mills Co., 211 U. S. 624. The present cases fall within the 
rules there laid down, and Central of Georgia Ry. Co. vs. 
Murphey, 196 U. S. 195; Houston & Texas Central R. R. 
Co. vs. Mayes, 201 U. S. 321; and McNeill vs. Southern 
Ry. Co., 202 U. S. 543, cited to the contrary, are really 
not in conflict therewith. 

Judgments affirmed. 


Must Provide Adequate Service 


SUPREME COURT GF THE UNITED STATES. 
(No, 38.—October Term, 1909.) 
The Missouri Pacific Railway Company, 
Plaintiff in Error, 


v8. In error to the 


Supreme Court 
of the State of 
Kansas. 


The State of Kansas ex rel. Carr W. 
Taylor, Attorney for the Board of 
Railroad Commissioners, and C. C. 
Coleman, Attorney General of the 
State of Kansas. 

[February 21, 1910.] 
Mr, Justice White delivered the opinion of the court. 
This is a writ of error to a judgment of the Supreme 

Court of Kansas ordering a peremptory mandamus com- 

manding the Missouri Pacific Railway company to obey an 
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order of the state board of railroad commissioners. The 
order directed the putting in operation of a passenger train 
service between Madison, Kansas, and the Missouri-Kansas 
state line, on what is known as the Madison branch of the 
Missouri Pacific Railway company. 

The branch road in question lies between_ Madison, 
Kansas, and Monteith Junction, Missouri. From Madison 
to the state line is 89 miles and from the state line to 
Monteith Junction is 19 miles, the total distance between 
the two terminal] points being 108 miles. At Monteith Junc- 
tion the Madison branch intersects with the Joplin line of 
the Missouri Pacific, by means of which connection is made 
with Kansas City and other points. There being no termi- 
nal facilities at Monteith Junction, the trains operated on 
the Madison branch do not remain over at the junction, 
but run as far as Butler station, three miles distant on the 
Joplin line, where terminal facilities exist. 

There are no large towns on the Madison branch, 
either in Kansas or Missouri, and the country which that 
branch serves is largely agricultural, Kansas City being 
the nearest and most natural market for the products of 
the territory. The greater volume of the passenger travel, 
however, originating on the Madison branch does not move 
to Kansas City by going to Monteith Junction, but leaves 
the branch at various points between Madison and the state 
line, at which points the branch crosses various roads, 
which, generally speaking, run in a-northerly or north- 
easterly direction, affording a means of reaching Kansas 
City more directly than by going to Monteith and thence 
via the Joplin line to that city. Three of these intersect- 
ing roads are operated by the Atchison & Topeka, two by 
the Missouri, Kansas & Texas, one by the St. Louis & San 
Francisco, one by the Kansas & Colorado Pacific, and cone 
by the Missouri Pacific. Pleasanton is the last station on 
the branch in Kansas and is six miles distant from the 
state line. : 

Without clearing up some confusion in the record upon 
the subject, we take the fact to be as stated by the court 
below, that the branch between Madison and Monteith 
Junetion, at least so far as it was constructed within the 
state of Kansas, was built by a Kansas corporation char- 
tered in 1885, known as the Interstate Railroad company, 
and that to aid in the building of the road within the state 
of Kansas about two hundred thousand dollars was con- 
tributed by counties through which the road passed. A 
construction company did the work, at the contract cost of 
$1,095,000, and this sum was paid by the railway company 
by delivering to the contractors an issue of $1,622,000 of 
6 per cent mortgage bonds. The Interstate Railroad com- 
pany, in July, 1890, consolidated with another Kansas cor- 
poration known as the St. Louis & Emporia Railroad com- 
pany, the consolidated company being designated as the 
Interstate Railway company. Subsequently, in December, 
1890, by authority of a statute of Kansas, the Interstate 
Railway company and eleven other Kansas railway cor- 
porations were consolidated, the consolidated company 
being designated as the Kansas & Colorado Pacific Railway 
company. 

The Missouri Pacific Railway company is a corpora- 
tion chartered in Missouri, Kansas and Nebraska. It owns 

virtually all the mortgage bonds issued by the Interstate 
Railroad company for the construction of the Madison 
branch and a majority of the stock of that company. In- 
deed, it is the owner of a majority of the stock and mort- 
gage bonds of all the constituent companies which united 
in forming the consolidated company known as the Kansas 
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& Colorado Pacific Railway company, and, as the lessee of 
the latter company, operates its lines of road, including, of 
course, the Madison branch. It is not questioned that sub- 
stantially all the equipment used in operating the roads 
covered by the leases is owned by the Missouri Pacific 
Railway company. 


In September, 1905, residents along the Madison branch 
within the state of Kansas filed a petition with the board 
of railroad commissioners, alleging, in substance, that only 
a mixed train was furnished for passenger service on the 
branch, that such service subjected the public to great in- 
convenience, prevented anything like a regular and timely 
passenger service, and, besides, was dangerous to those 
traveling over the road. An order was prayed requiring 
the Missouri Pacific to operate a regular passenger train 
over the branch road between Madison an] the state line. 
The evidence introduced before the board is not in the 


record. After a hearing, the following finding and order 
was made: 


“Now, on this 7th day of December, 1905, after hear- 
ing the evidence and argument of counsel, in the above- 
entitled action, the board finds that during the years 1902 
and 1903, when the respondent railway company operated 
a passenger train on the Madison branch of its line, that 
the said passenger train was operated at a loss, and there 
was no testimony introduced at this hearing that the 
train, if put on as asked for by the petitioners, could be 
operated at a profit to the respondent company. The 
board believes that the people along the line of the Madi- 
son branch of said company are entitled to better pas- 
senger train service than they are now receiving, and it 
has been represented to the board of officers of said com- 
pany that the respondent is constructing motor cars for 
establishment on its branch lines that can be operated at 
a much less expense than steam service. 

“It is therefore ordered by the board that on or before 
the first day of May, 1906, a motor passenger car service 
be put on and operated on said Madison branch, from 
Madison, Kan., to the Kansas and Missouri state line, and 
in the event said railroad company is unable at that 
time to put on a motor car passenger service, a regular 
steam passenger train service be forthwith put on and 
operated.” 


The road not having obeyed, this proceeding by man- 
damus was commenced to compel compliance. 

Three special defenses were set up in the return to 
the alternative writ. In the first it was insisted that the 
branch road was an interstate road and could only be 
operated as such, and, therefore, was not subject to the 
jurisdiction of the railroad commission or the courts of 
the state of Kansas, and in the second it was claimed that 
the burden which would be occasioned by compelling the 
operation of a passenger train service would be confis- 
catory and in violation of rights protected by the Four- 
teenth Amendment. The court below, in its opinion, thus, 
we think, accurately summarized the elaborate averments 
relating to the two defenses just referred to: 


“To the alternative writ an answer was filed which 
denied that the company operated the Madison branch 
as a line of road wholly within the state of Kansas, and 
alleged that said branch is a part of the Missouri Pacific 
general system; that defendant maintained terminal] facili- 
ties for the said branch at Butler, Mo., twenty miles east 
of the Kansas state line, where said branch connected 
with the main line of defendant’s railroad, that the com- 
pany has no terminal] facilities near the state line within 
the state of Kansas, and that the branch road could not 
be operated as a road within the state of, Kansas without 
such terminal facilities, to maintain which would involve 
the company in ruinous expense. It also alleged that the 
order was unreasonable and confiscatory, and that the 
company could not comply with it without great financial 
loss; that the entire revenue of the said road within the 
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state. of Kansas, including passenger and freight busi- 
ness, is insufficient to meet the expense and cost of op- 
erating said road within the state; that from July 1, 2903, 
to April 30, 1905, it had maintained separate passenger 
train service upon said branch, but had been obliged to 
abandon the same and return to the mixed passenger and 
freight service because the total receipts of passenger and 
freight business during that period had proved wholly im- 
suffieient to meet the expenses of operation. It was also 
alleged that compliance with the order of the board would 
compel defendants to divert its revenues from other lines 
and parts of its system outside of the state of Kansas 
to the maintenance of separate passenger train service 
in the state, and that the extent of such additional cost 
would amount to a confiscation of its property.” 

The third defense set up that the company was dili- 
gently endeavoring to perfect a motor car for experimental 
purposes, that the practical utility of such service on rail 
way tracks was problematical, and that it was the design 
of the company “to test the practicability of said character 
of service on its said Madison branch line as soon as the 
same can be done, and is also its design to furnish said 
motor car service for separate passenger traffic if the cost 
of said service can be brought within the passenger service 
cost of the mixed train service, which it now furnishes, 
and if said motor car service can be successfully operated 
from the standpoints of utility and safety and other con- 
siderations necessary to be taken into account.” 

By stipulation a referee was appointed to take evidence 
and report findings of fact and conclusions of law. The 
referee transmitted the evidence taken and made lengthy 
findings of fact, upon which his conclusions of law were 
stated. Those conclusions briefly were that although it 
might be unreasonable to order a separate passenger train 
service to be operated on the branch line, viewed as an 
absolutely independent line, it was not unreasonable to 
compel the furnishing of such service, viewing the line as 
a part of the system of the Missouri Pacific road, and 
taking into account the possible benefits which might arise 
to that system. It was, however, concluded that as the 
branch road was an interstate road, and could only be 
operated as such, the state was without power to compel 
the putting in operation of the passenger train service 
between Madison and the state line, and that the relief 
prayed for should therefore be refused. 

It was recognized by the Supreme Court of Kansas 
when it came to consider the report of the referee that 
the authority which the commission had exerted in making 
the order took its source in a section of the act of the 
legislature of Kansas enacted in 1901, and now found in 
section 5970, General Statutes of Kansas of 1901, the see- 
tion being as follows: 


“Whenever in the judgment of the railroad commis- 
sioners it shall appear that any railroad corporation or 
other transportation company fails in any respect or 
particular to comply with the terms of its charter or the 
laws of the state, or whenever in their judgment any 
repairs are necessary upon its road, or any addition to its 
rolling stock, or any addition to or change of its stations 
or station houses, or any change in its rates for transport- 
ing freight, or any change in the mode of operating its 
road and conducting its business, is reasonable and ex- 
pedient in order to promote the security, convenience and 
accommodation of the public, said commissioners shall 
inform such corporation of the improvement and changes 
which they adjudge to be proper, by a notice thereof in 
writing, to be served by leaving a copy thereof, certified 
by the commissioner’s secretary, with any station agent, 
clerk, treasurer or any director of said corporation; and 
if such orders are not complied with, the said commis- 
sioners, upon complaint, shall proceed to enforce the same 


in accordance with the provisions of this act as in other 
cases.” 






Reviewing the findings and conclusions of the referee, 
the court held that the referee was wrong in holding that 
there was a want of power in the commission to make 
the order, and it was therefore decided that the order was 
valid and that the duty of the railroad company was to 
obey it. 76 Kansas, 467. 

A brief summary of the questions passed on by the 
court will serve to an understanding of the assignments of 
error which we are called upon to consider: 

a. The court disposed of certain contentions which 
would seem to have been raised at the argument concern- 
ing the repugnancy to the state constitution of the law 
creating the commission and conferring authority upon 
that body, and held the objections untenable. As these 
involved matters of purely state concern we shall not 
further refer to them. 

b. The court also adversely disposed of a contention 
based upon the assumption that the railway company had 
by its charter a contract right to regulate the time and 
manner of operating its trains, and hence was not subject 
to the order which the commission had made. Although 
such contention did not deny that the charter right relied 
on was subject to repeal or amendment by the legislature, 
it was urged that, as the legislature had not expressly 
amended or repealed the right, such a result should not 
be made to flow from the section conferring powers upon 
the commission, as repeals by implication were not favored. 

Having thus cleared the way for the graver questions 
which the case involved, the court came to consider, first, 
the reasonableness on its face of the order of the com- 
mission, viewed in the light of the findings of that body; 
second, the reasonableness of the order tested by the find- 
ings of the referee and the evidence upon which such 
findings were based; and third, the validity of the order 
in view of the power of Congress to regulate interstate 
commerce as applied to the nature and character of the 
road to which the order of the commission was made 
applicable, j 

As to the first, although the duty of the company 
under its charter was referred to and authorities were 
cited, with evident approval, holding that the obligation 
to operate a separate passenger train service rested upon 
a railroad company in the fulfillment of the law of its 
being, the court did not expressly pass upon that aspect of 
the case, but held that as it did not plainly and obviously 
result upon the face of the findings and order made by 
the commission, that the service required would be ren- 
dered at a pecuniary loss, it could not in any event be 
said that the order was unreasonable on its face. As to 
the second, considering the inherent and prima facie rea- 
sonable nature of the service, the performance of which 
the order commanded, along with the findings of the referee 
and the evidence, it was held that the unreasonableness of 
the order had not been established, since, taking all the 
foregoing into account, it had not been affirmatively proven 
that any materia] pecuniary loss would be sustained from 
rendering the service in question. In reaching this con- 

clusion it was pointed out that as a result of the state 
statute a prima facie presumption of reasonableness at- 
tached to the order of the commission, and therefore the 
burden was on the railroad company to overcome this 
presumption. As to the third contention, it was held that 
the exertion by the state of its authority to regulate the 
operation within the state of the road chartered by the 
state was but the exercise of a lawful state police power 
which did not impose any direct burden upon interstate 
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commerce, and hence did not conflict with the Constitution 
of the United States. 

The grievances which the railroad company deems it 
may endure by the enforcement of the order of the com- 
mission as commanded by the court are expressed in 
many assignments of error. To consider them in detail is 
not essential, as all the complaints which they embrace 
were embodied in the argument at bar by the counsel for 
the railway company in the following propositions: 

“First. The order of the board and the mandate of 
the state court were, in substance and effect, a regulation 
of commerce among the states, and the court was without 
power or jurisdiction in the premises. 

“Second. The order of the board, on its face, is 
manifestly unreasonable, and, in the light of the findings 
of fact, arbitrary and without the first element of due 
process of law, and a denial of the equal protection of the 
law guaranteed by the Federal Constitution. 

“Third. The order and judgment of the state court, 
on the evidence and facts found, deprived the railroad 
company of its property without due process of law, and 


without compensation, and denied to it the equal protec- 
tion of the law. 

“Fourth. The order of the board of railroad commis- 
sioners Was an usurpation of power by the board, and 
the construction placed upon the law by the state court 
impaired the obligation of the contract between the state 
and the railway company, in violation of the Constitution 
of the United States, and deprived it of its property with- 
out due process of law and without compensation, and 
denied to it the equal protection of the law.” 


While it may be that in some of their aspects each of 
the first three propositions involve considerations appar- 
ently distinct from the others, as in substance the ultimate 
reasons by which all three are controlled, are identical, we 
consider them together. Before doing so, however, we 
dispose of the question concerning the alleged impairment 
of a contract right, protected by the Constitution of the 
United States, which is formulated in the fourth proposi- 
tion, by pointing out the twofold contradiction upon which 
the proposition is based. As it is not denied that the 
asserted charter right was held subject to the power of 
the state to repeal, alter or amend, it follows that the 
proposition amounts simply to saying that an irrepealable 
contract right arose from a contract which was repealable. 
Hammond Packing Co. vs. Arkans&s, 212 U. S. 322, 345. 
Stating the contention in a different form, the same con- 
tradiction becomes apparent. As the argument concedes 
the existence of the legislative power to repeal, alter or 
amend, and as it is impossible to assume that a legislative 
act has impaired a contract without by the same token 
declaring that such act has either repealed, altered or 
amended, hence the proposition relied upon really con- 
tends that the contract has been unlawfully impaired 
by the exercise of a power which it is conceded could lew- 
fully repeal the contract. And, of course, this reason 1% 
controlling, irrespective of the scope of the alieged charter 
right, since whatever be the extent of the right conferred 
it was subject to the reserve power. 

The court in Atlantic Coast Line vs. N. Car. Corp. 
Com’n, 206 U. S. 1, reiterating a doctrine expounded in 
preceding cases, said (p. 19): 

“The elementary proposition that railroads from the 
public nature of the business by them carried on, and the 
interest which the public have in their operation are ‘sub- 
ject, as to their state business, to state regulation, which 
may be exerted either directly by the legislative authority 
or by administrative bodies endowed with power to that 


end, is not and could not be successfully questioned in 


baad of the long line of authorities sustaining that doc- 
trine.” 


Also in the same case, restating a principle previously 
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often announced, it was held (p. 20) that railway property 
was susceptible of private ownership, and that rights in 
and to such property securely rested under the constitu- 
tional guarantees by which all private property was pro- 
tected. Pointing out that there was no incompatibility 
petween the two, the truism was reannounced that the 
right of private ownership was not abridged by subjecting 
the enjoyment of that right to the power of reasonable 
regulation, and that such governmental power could not in 
truth be said to be curtailed because it could not be 
exerted arbitrarily and unreasonably without impinging 
on the enduring guarantees by which the Constitution 
protected property rights. 

The Coast Line case was concerned with the exertion of 
state power over a matter of state concern. But the same 
doctrines had been often previously expounded in refer- 
ence to the power of the United States in dealing with a 
matter subject to the control of that government. More- 
over, in the cases referred to, as the power of the two 
governments operated in different orbits, it was always 
recognized that there was no conflict between them, al- 
though it was constantly to be observed that, resulting 
from the paramount operation of the Constitution of the 
United States, even the lawful powers of a state could not 
be exerted so as to directly burden interstate commerce. 

Coming to apply the principles just stated to the order 
in question, and considering it generically, it is obvious 
that it exerted a lawful state power. Its commands were 
directed to a railroad corporation which, although char- 
tered by other states, was also chartered by Kansas, and 
concerned the movement of a train on a branch road 
wholly within the state which had been built under the 
authority of a Kansas charter, although the road was being 
operated by the Missouri Pacific under lease. The act 
commanded to be done was simply that a passenger train 
service be operated over the branch line within the state 
of Kansas. Unless then for some reason, not manifested 
in the order, intrinsically considered, it must be treated as 
such an arbitrary and unreasonable exercise of power as to 
cause it to be, in effect, not a regulation, but an infringe- 
ment upon the right of ownership, or, considering the esur- 
rounding circumstances, as operating a direct burden upon 
interstate commerce, it is clear that, within the doctrine 
previously stated, no error was committed in directing 
compliance with the order. And this brings us to consider 
the several reasons relied upon to establish, first, that the 
order made by the railroad commission was so arbitrary 
and unreasonable as to cause it to be void for want of 
power; or, second, that the order was void because its 
necessary operation was to place a direct burden upon 
interstate commerce. 

1. The alleged arbitrary and unreasonable character of 
the order. 

In its principal aspect this contention is based on the 
insistence that the order and findings of the commission 
and the findings of the referee, when elucidated by the 
proper inferences of fact to be drawn from the evidence, 
show the service which the order commanded could not be 
rendered without a pecuniary loss. And this, it is insisted, 
is the case, not only because of the proof that pecuniary 
loss would be occasioned by performing the particular 
service ordered, considering alone the cost of that service 
and the return from its performance, but also because it is 
asserted the proof establishes that the earnings from all 
sources, not only of the branch road, but of all the roads 
operated by the Missouri Pacific in Kansas, produced no 
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net revenue and left a deficit. It is at once evident that 
this contention challenges the correctness of the inferences 
of fact drawn by the court below. They therefore assume 
that we are not bound by the facts as found by the court 
below, but must give to the evidence an independent 
examination for the purpose of passing on the constitu- 
tional question presented for decision. But we do not 
think that the case here presented requires us to consider 
the issues of fact relied upon, even if it be conceded, for 
the sake of argument only, that on a writ of error to a 
state court, where a particular exertion of state power is 
assailed as confiscatory because ordering a service to be 
rendered for an inadequate return, the proof upon which 
the claim of confiscation depends would be open for our 
original consideration, as the essential and only means for 
properly performing our duty of independently ascertain- 
ing whether there had been, as alleged, a violation of the 
Constitution. We say this because, when the controversy 
here presented is properly analyzed, the first and pivotal 
question arising is whether the order complained of did 
anything more than command the railroad company to 
perform a service which it was incumbent upon it to per- 
form as the necessary result of the possession and enjoy- 
ment of its charter powers, and which it could not refuse 
to perform as long as the charter powers remained and 
the obligation which arose from their enjoyment continued 
to exist. The difference between the exertion of the 
legislative power to establish rates in such a manner as 
to confiscate the property of the corporation by fixing them 
below a proper remunerative standard and an order com- 
pelling a corporation to render a service which it was 
essentially its duty to perform, was pointed out in Atlantic 
Coast Line vs. N. Car. Corp, Com’n, supra. In that case 
the order to operate a train for the purpose of making a 
local connection necessary for the public convenience was 
upheld, despite the fact that it was conceded that the re- 
turn from the operation of such train would not be re- 
munerative. Speaking of the distinction between the two, 
it was said (p. 26): 


“This is so (the distinction) because as the primal 
duty of a carrier is to furnish adequate facilities to the 
public, that duty may well be compelled, although by 
doing so as an incident some pecuniary loss from render- 
ing such service may result. It follows, therefore, that 
the mere incurring of a loss from the performance of 
such a duty does not in and of itself necessarily give rise 
to the conclusion of unreasonableness, as would be the 
case where the whole scheme of rates was unreasonable 
under the doctrine of Smyth vs. Ames. 


* * * * * * 


“Of course, the fact that the furnishing of a necessary 
facility ordered may occasion an incidental pecuniary loss 
is an important criteria to be taken into view in deter- 
mining the reasonableness of the order, but it is not the 
only one. As the duty to furnish necessary facilities is 
coterminous with the powers of the corporation, the obliga- 
tion to discharge that duty must be considered in connec- 
tion with the nature and productiveness of the corporate 
business as a whole, the character of the services required, 
and the public need for its performance.” 


Indeed, the principle which was thus applied in the 
Atlantic Coast Line case had previously, as pointed out in 
that case, been made the basis of the ruling in Wisconsin 
&c. Ry. Co. vs. Jacobson, 179 U. S. 287. The fact that the 
performance of the duty commanded by the order which is 
here in question may, as we have conceded for the purpose 
of the argument, entail a pecuniary loss, is, of course, as 
declared in the Atlantic Coast Line case, is a general rule, 
a circumstance to be considered in determining its reason- 
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ableness, as are the other criteria indicated in the opinion 
in that case. But where a duty which a corporation is 
obliged to render is a necessary consequence of the accept- 
ance and continued enjoyment of its corporate rights, those 
rights not ,.haying, been surrendered by the corporation, 
other considerations are in the nature of things paramount, 
since it cannot be said that an order compelling the per- 
formance of such duty at a pecuniary loss is unreasonable. 
To conclude to the contrary would be but to declare that a 
corporate charter was purely unilateral, that is, was bind- 
ing in favor of the corporation as to all rights conferred 
upon it and was devoid of obligation as to duties imposed, 
even although such duties were the absolute corelative 
of the rights conferred. Was the duty which the order 
here commanded one which the corporation was under the 
absolute obligation to perform as the result of the accept- 
ance of the charter to operate the road, is then the question 
to be considered. 


It may not be doubted that the road by virtue of the 
charter under which the branch was built was obliged to 
carry passengers and freight, and therefore as long as it 
enjoyed its charter rights was under the inherent obliga- 
tion to afford a service for the carrying of passengers. In 
substance this was all the order commanded, since it was 
confined to directing that the road put on a train for pas- 
senger service. True it is that the road was carrying 
passengers in a mixed train, that is, by attaching a pas- 
senger coach to one of its freight trains. Testing the 
alleged unreasonableness of the order in the light of the 
inherent duty resting upon the corporation, it follows that 
the contention must rest upon the assumption that the 
discharge of the corporate duty to carry passengers was so 
completely performed by carrying them on a mixed train 
as to cause an order directing the running of a passenger 
train to be so arbitrary and unreasonable as to deprive of 
rights protected by the Constitution of the United States, 
But when the necessary result of the contention is thus 
defined its want of merit is, we think, self-evident, unless 
it can be said as a matter of law that there is such an 
identity as to public convenience, comfort and safety be- 
tween travel on a passenger service train and travel on a 
mixed train—that is, a train composed of freight cars with 
a passenger car attached—as to cause any exertion of 
legislative authority for the public welfare based on a dis- 
tinction between the two to be repugnant to the Constitu- 
tion of the United States. The demonstration as to the 
want of foundation for such a contention might well be 
left to the consensus of opinion of mankind to the con- 
trary. The unsoundness of the proposition was clearly 
pointed out by the Supreme Court of Illinois in People vs. 
St. Louis, A. & T, H. R. Co., 176 Ill. 512, where it was said: 


“Independently of the provisions of the lease, which 
was a contract between the lessor and the lessee com- 
panies, the right of the people to insist upon the running 
of a separate passenger train is implied from the charter 
obligation to equip and operate the road. Inasmuch asa 
railroad company is bound to earry both passengers and 
freight, the obligation of the appellee required it to furnish 
all necessary rolling stock and equipment for the suitable 
and proper operation of the railroad as a carrier of pas- 
sengers, no less than as a carrier of freight. It cannot be 
said that the carriage of passengers in a car attached to a 
freight train is a suitable and proper operation of a rail- 
road, so far as the carriage of passengers is concerned. 
The transportation of passengers on a freight train, or on 
a mixed train, is subordinate to the transportation of 
freight—a mere incident to the business of carrying freight. 
To furnish such cars as are necessary for the suitable and 
proper carriage of passengers involves the necessity of 
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adopting that mode of carrying passengers which is best 
adapted to secure their safety and convenience. This can 
be accomplished better by operating a separate passenger 
train than by operating a mixed train; that is to say, the 
duty of furnishing all necessary rolling stock and equip- 
ment for the suitable and proper operation of a railroad 
carrying passengers involves and implies the duty of fur- 
nishing a train which shall be run for the purpose of trans- 
porting passengers only, and not freight and passengers 
together.” 


Even, however, if it be conceded that the reasoning of 
the case just cited may not be universally applicable be- 
cause conditions might exist which in some cases might 
cause a different rule to apply, there is no room for such 
view in this case. This is so because, as was pointed out 
by the court below, the statutes of Kansas in force at the 
time the branch road was incorporated lend cogency to the 
conclusion that the effect of the acceptance of the charter 
was to bring the road under the obligation of furnishing 
passenger service, a duty which could not be escaped by 
giving the service only on a mixed train and thus subjecting 
passengers to the resulting dangers and inconveniences. 
Nor do we think there is any force in the argument elab- 
orately pressed, that chapter 274, Kansas Laws of 1907, as 
amended by chapter 190, Laws of 1909, (which is in the 
margin),* shows that the law of Kansas proceeds on the 
conception that there is no distinction between a passenger 
train service and the carriage of passengers on a mixed 
or freight train. On the contrary, we think the statute 
referred to sustains the opposite inference, since it recog- 
nizes that persons who avail of the right conferred to 
travel in the caboose of a freight train are not entitled to 
ordinary passenger facilities or to the legal protection ordi- 
narily surrounding passenger traffic. The first, because 
the statute provides that persons must get on or off the 
caboose where the company finds it convenient to place 
that car, and second, because persons riding in the caboose 
are afforded redress for injury only where the company is 
guilty of gross negligence. 


The contention that the order is unreasonable in and 
of inself, irrespective of whether there is profit in the 
operation of the train service which the order commands 
to be operated, because it directs the movement of the 
passenger train directed to be run to the state line, where, 
it is said, there are no terminal facilities, and no occasion 
for the termination of the transit, is disposed of by the 
considerations previously stated. We say this because its 
unsoundness is demonstrated by the reasoning which has 
led us to conclude that there was no merit in the conten- 
tion that the fact of pecuniary loss was of itself alone 
adequate to show the unreasonableness of the order. This 
follows, from the principle which we have previously ex- 
pounded to the effect that the criterion to apply in a case 





*Part of Chapter 274, Kansas Laws of 1907, as amended by 
Chapter 190, Laws of 1909: That all freight trains to which a 
caboose is attached shall be obliged to transport, upon the same 
terms and conditions as passenger trains, all passengers who 
desire to travel thereon, and who are above the age of fifteen 
years, and who, if under fifteen years, are accompanied by 2 
parent or guardian, or other competent person, but no freight 
train shall be required to stop to receive or discharge any passen- 
ger at any other point other than where such freight train may 
stop; nor shall it be necessary to stop the caboose of such trains 
at the depot to receive and discharge passengers; provided, that 
on such trains the railroad «ompanies shall only be liable for 
their gross negligence; and provided, further, that this act shall 
not be construed to apply to freight trains on main lines, the 
oe of which trains shall be composed of cars loaded with live 
stock. 

Any officer or employe of such railroad company who shall 
violate any of the provisions or conditions of Section 1 of this act 
shall, upon conviction, be deemed guilty of a misdemeanor and 
shall be fined in any sum not less than ten nor more than one 
hundred dollars, or by imprisonment in the county jail for not 
less than five nor more than thirty days, or by both such fine 
and imprisonment. 
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March 19, 1910. 


like this is the nature and character of the duty ordered 
and not the mere burden which may result from its per- 
formance, 


2. That the order was void because it operates a direct 
burden upon interstate commerce, 

To support this proposition it is urged that the charter 
of the Interstate Railroad company, the builder of the 
branch, provided for a road not only in Kansas but to ex- 
tend into Texas and Missouri, and therefore for an inter- 
state railroad. This being its character, the argument pro- 
ceeds to assert that the regulation of traffic on the road, 
whatever be the nature of the traffic, was interstate com- 
merce and beyond the control of the state of Kansas. But 
this simply confounds the distinction between state control 
over local traffic and federal control over interstate traffic. 
To sustain the proposition would require it to be held that 
the local traffic of the road was free from all governmental 
regulation, unless at the same time it were held that the 
incorporation of the road had operated to extend the 
powérs of the government of the United States to subjects 
which could not come within the authority of that govern- 
ment consistently with the Constitution of the United 
States. Manifestly, the mere fact that the charter of the 
road contemplated that it should be projected into several 
states did not change the nature and character of our con- 
stitutional system and therefore-did not destroy the power 
of Kansas over its domestic commerce or operate to bring 
under the sway of the United States matters of local con- 
cern and of course could not project the authority of Kan- 
sas beyond its own jurisdiction. The charter therefore left 
the road for which it provided subject as to its purely local 
or state business to the authority of the respective states 
into which it. was contemplated the road should go, and 
submitted the road as an entirety, so far as its interstate 
commerce business was concerned, to the controlling power 
conferred by the Constitution upon the government of. the 
United States. 

The contention that a burden was imposed upon inter- 
state commerce by causing the train to stop at the state 
line where there were no terminal facilities, but in a dis- 
guised form reiterates the complaint which we have 
already disposed of, that the order, because of the direc- 
tion to stop at the state line, was so arbitrary and unrea- 
sonable as to be void. The order cannot be said to be an 
unreasonable. exertion of authority, because the power 
manifested was made operative to the limit of the right 
to do so. Besides, the proposition erroneously assumes 
that the effect of the order is to direct the stoppage at the 
state line of an interstate train, when, in fact, the order 
does not deal with an interstate train or put any burden 
upon such train, but simply requires the operating within 
the state of a local train, the duty to operate which arises 
from a charter obligation. It is said that as the state line 
may be but a mere cornfield and great expense must result 
to the railway from establishing necessary terminal facili- 
ties in such a place, it must follow that the road, in order 
to avoid the useless expense, must operate the passenger 
service directed by the order, not only to the state line, 
but twenty miles beyond to Butler, on the Joplin line, 
where terminal facilities exist. From these assumptions, 
it is insisted, that the order must be construed according 
to its necessary effect, and, therefore, must be treated as 
imposing a direct burden upon interstate commerce by com- 
pelling the operation of the passenger train, not only 
within the state of Kansas, but beyond its borders. But 
under the hypothesis upon which the contention rests the 
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operation of the train to Butler would be at the mere elec- 
tion of the corporation, and, besides, even if the perform- 
ance of the duty of furnishing adequate local facilities in 
some respects affected interstate commerce, it does not 
necessarily result that thereby a direct burden on inter- 
state commerce would be imposed. Atlantic Coast Line vs. 
Wharton, 207 U. S. 328. 


Affirmed. 


Gross Farnings Show Decline 





In the second week of February weekly railroad gross 
earnings, while higher than_in any week of January ex- 
cept the fourth, fell below the totals set for the first week 
of the month and showed the lowest increase over 1909’s 
corresponding periods for the last six weeks. Twenty-five 
roads reported gross earnings for the period aggregating 
$8,839,859, which compares with $7,668,249 in the first 
week of January, 1910, and $7,629,288 in the second week 
of February, 1909. 


This is an increase over that week of 15.8 per cent. 
It should be taken into consideration, in respect to the 
percentage of increase, that while gross earnings have 
been exceptionally greater, expenses have been so heavy, 
due to the cost of operations in the severe weather, that 
net earnings have been much smaller. 

In the following table weekly gross earnings of this 
and former years are shown for the period indicated: 


February: 1909-10. 1908-9. 1907-8. 1906-7. 
Fourth week.......... .......+-+ $ 8,171,872 $ 8,227,579 $ 8;623,267 
Third Week........ 8,106,096 7,466,438 8,036,519 


Second week.......... $ 8,839,859 7,629,288 6,548,414 7.533.986. 
First week............ 9,069,952 7,725,371 6,163,350 7,006,117 
January: 1909-10. 1908-9. 1907-8. 1906-7. 
Fourth week.......... $12,684,060 $10,642,476 $10,180,499 $11,152,898 
Third week........... 8,695,274 7,470,273 6,917,065 7,504,114 
Second week.......... 8,307,141 7,125,102 6,316,477 7,615,084. 


First Wweek........... 7,668,249 6,936,837 6,461,250 7,452,824 


Following is given a table of percentages of gain or 
loss in gross over the corresponding period of the previous 
years for twelve months: 





——Per Cent-———___—__ 
Fourth Third Second First Total, 


Month- Year. Week. Week. Week. Week. Month, 
POMP ORET, BOER. ccc sace cai 15.8 17.4 6o08 
January, 1910....... 19.1 16.4 16.6 10.40 16.1 
December, 1909...... 11.6 8.5 4.3 1.6 7.0 
November, 1909..... 18.2 10.2 15.0 18,7 15.7 
October, 1909....... 11.8 13.6 14.3 17.1 13.9 
September, 1909.... 19.1 12.8 12.7 13.4 15.0 
August, 1909........ 11.7 8.1 11.6 11.6 10.8 
SE.» GN 4 o's 6 0 ct@ee 9.4 6.5 5.5 8.7 7.7 
eae 6.6 8.1 10.1 12.0 9.20 
ae 16.1 13.1 13.0 13.1 14,05 
Bae BOG8 6 64.5205 15.0 11.1 10.1 13.0 12.0! 
BMareh, 1003......<.: 13.0 6.1 9.0 13.1 14.01 


The twenty-five roads used in these compilations are: 
Alabama Great Southern; Buffalo, Rochester & Pittsburg; 
Canadian Northern; Canadian Pacific; Central of Georgia; 
Chicago, Indianapolis & Louisyille; Cincinnati, New Or- 
leans & Texas Pacific; Colorado & Southern; Denver & Rio 
Grande; Detroit & Mackinac; Duluth, South Shore & Atlan- 
tic; Grand Trunk; lowa Central; Louisville & Nashville, 
Minneapolis & St. Louis; Minneapolis, St. Paul & Sault 
Ste. Marie; Missouri Pacific (including Central Branch); 
Mobile & Ohio; Southern; St. Louis Southwestern; Texas 
& Pacific: Toledo, Peoria & Western; Toledo, St. Louis & 
Western and Wabash.—Wall Street Journal. 


CARLOADING GAINS FOURTEEN PER CENT. 





February carloading on the Chicago, Burlington & 
Quincy showed an increase of over 13,000 cars, or ap- 
proximately 14 per cent. 












RATE INJUNCTION CONTINUED 


Judge Hazel Restrains Coke Rate Advance to Buffalo 
until Commission Can Determine Reason- 
ableness of Increase—Opinion in Full 


Buffalo, N. Y., March 18.—Whether a court of equity 
can restrain the collection by a common carrier of rates 
alleged to be unreasonable and to work irreparable injury 
until such time as the Interstate Commerce Commission 





may finally determine the justice of the proposed charges 





a mooted question—has been decided affirmatively by 
Judge Hazel of the United States District court for the 
western district of New York, who, in an opinion handed 
down last Saturday, continued his injunction against the 
advance in coke rates from the Connellsville district to 
Buffalo. 

This question, which has never been passed upon Dy 
the United States Supreme court, is one over which there 
is a sharp division of opinion. The Circuit Court of Ap- 
peals for the fourth circuit has held that the power ex- 
ercised by the court was lacking; the judges of the ninth 
circuit, on the other hand, have held that the jurisdiction 
to enjoin the collection of an advance pending complaint 
before the Commission was theirs. In the consideration 
of the question, filing rates and collecting them must be 
clearly differentiated. To prevent a railroad from filing 
a tariff advancing its charges ousts the Commission from 
jurisdiction, as it leaves them with nothing to pass judg- 
ment upon; but, where the court has allowed the filing 
but enjoined the collection of the advanced increased 
charges, the Commission has not demurred at taking juris- 
diction and passing upon the reasonableness of the ad- 
vanced schedule. This was the situation in the Kiser 
case decided by the Interstate Commerce Commission a 
short time ago, but the varying divergent views of the two 
circuits before mentioned, as well as conflicting opinions 
of more recent date, show that the courts are not yet 
clear on the subject, and the decision of Judge Hazel, 
supporting the view of the ninth circuit, is therefore re- 
garded by commerce lawyers and traffic men with more 
than ordinary interest. 

In the present case, as published in THe TRaArrio 
WoRLD two weeks ago (March 5, page 296), it was an- 
nounced that the carriers proposed to advance their coke 
rates from the Connellsville district from $1.65 to $1.85 a 
ton. Thereupon the Wickwire Steel, the Buffalo Union 
Furnace, the Tonawanda Iron & Steel and the New York 
State Steel companies applied to the court for a restrain- 
ing order, alleging that the advance was unreasonable and 
that it would work irreparable injury to the business of 
the complainants. A temporary order was issued and the 
railroads were required to show cause why the writ of 
injunction should not be continued until the Interstate 
Commerce Commission had passed upon the reasonable- 
ness of the increase. Argument was had upon this March 
8, the railroads, as stated in the opinion, challenging thé 
jurisdiction of the court over the subject-matter. Judge 


Hazel filed his opinion, in which he ordered the continu- 
ance of the restraining order on Saturday, March 12. 
The opinion in full follows: 
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CIRCUIT COURT OF THE UNITED STATES, WEST. 
ERN DISTRICT OF NEW YORK. 
Wickwire Steel Company et al., Com- 
plainants, 
vs. 

New York Central & Hudson River 
Railroad Company et al., Defend- 
ants. 

HAZEL, J. 

This is a motion for an order restraining the defend- 
ants, New York Central & Hudson River Railroad com- 
pany, Buffalo, Rochester & Pittsburg Railroad company, 
New York, Chicago & St. Louis Railroad company, Lake 
Shore & Michigan Southern Railway company, Pittsburg 
& Lake Erie Railroad company, Erie Railroad company, 
Baltimore & Ohio Railroad company and Pennsylvania 
Railroad company, from enforcing or publishing an un- 
reasonable and discriminatory tariff of rates or charges 
until the Interstate Commerce Commission shall have 
decided the reasonableness or unreasonableness of the 
proposed increased rate. Upon the bill and annexed 
affidavits this court made a preliminary order enjoining 
the effectuation of the proposed increased rate and di- 
rected said defendants to appear and show cause why 
the injunction should not be further continued to await 
the action of the Interstate Commerce Commission in 
the premises. On the return day affidavits were read 
by the defendants showing that a schedule of increased 
rates had already been filed by the Pittsburg & Lake 
Erie railroad and the Pennsylvania Railroad company 
with the Interstate Commerce Commission, but that the 
thirty-day notice of the proposed change in tariff re- 
quired by the act to regulate commerce had not expired. 
No demurrer or answer has been filed herein by any of 
said defendants, and in opposition to the continuance of 
the restraining order it was broadly claimed by defend- 
ants that the court was without power or jurisdiction 
of the subject of the action and the bill without equity 
in view of the following decisions of the Supreme court 
of the United States: Texas & Pacific Railway Co. vs. 
Abilene Cotton Oil Co., 204 U. S., 426; Southern Railway 
Co. vs. Tift, 206 U. S., 428; Baltimore & Ohio Railroad 
Co. vs. U. S. ex rel. Pitcairn Coal Co. and Macon Gro- 
cery Co. vs. Atlantic Coast Line Ry. Co. et al., recently 
decided and reported in advance sheets of February 15, 
1910. But a careful perusal of these cases clearly indi- 
cates to my mind that they are distinguishable from the 
case at bar, and the question here submitted has not 
therein been decided. 


The Supreme court of the United States holds that 
under the act to regulate commerce the Interstate Com- 
merce Commission has exclusive jurisdiction over al! 
questions relating to the establishment of tariff rates 
and charges, whether they are reasonable or unreason 
able, or whether one shipper is favored over another. 
Congress by appropriate legislation has seen fit to per- 
mit the carrier in the first instance to fix the freight 
rates, and, concededly, any questions thereafter arising 
as to their discriminatory character do not come within 
the domain of the judicial power. In the present case, 
the power of a court of equity is invoked to restrain 
irreparable injuries threatened by the defendants for 
reasons assigned in the bill until the grievances of the 
complainants may be redressed by the Commission. In 
Southern Railway company vs. Tift, the Supreme court 
of the United States implies that a court of equity may 


In Equity. 





March 


prever 
rates. 
tioned 
the mi 
state ¢ 
decidil 
its de 
clusior 
= 
an act 
rates 
schedu 
comme 
vent a 
able r 
Bu 
(Baltil 
Coal 
right 1 
discrirz 
missio 
been | 
plaina: 
of ma 
pany 1 
and s! 
pany 
crimin 
and tl 
On ap 
circuit 
and a] 
tory, 1 
laid d 
allegec 
tive fi 
pursua 
and tl 
evils | 
creed 
had a 
presse 
merce 
Tl 
Circuit 
pass o 
carrie! 
a coul 
power 
advan 
tariff 
come 
the ce 
Railw: 
on the 
ject m 
puttin; 
charge 
who a 
from 1 
tion o 
the di 
conten 
of the 
ship, ; 
diction 





» No. 12 


WEST- 


. defend- 
ad com- 
ompany, 
iy, Lake 
ittsburg 
ompany, 
isylvania 
y an ul- 
charges 
all have 
3 of the 
annexed 
enjoining 
and di- 
use why 
to await 
ission in 
ere read 
increased 
& Lake 
company 
that the 
tariff re- 
; expired. 
y any of 
luance of 
y defend- 
risdiction 
ut equity 
‘me court 
y Co. Vs. 
1 Railway 
Railroad 
acon Gro- 
, recently 
yruary 15, 
arly indi- 
from the 
l has not 


holds that 
tate Com- 
over all 
riff rates 
unreason 
r another. 
fit to per- 
he freight 
er arising 
me within 
sent case, 
o restrain 
idants for 
ces of the 
ission. In 
‘eme court 
squity may 





March 19, 1910. 


prevent the effectuation of unreasonabie schedules of 
rates. In that case, at the outset the complainants peti- 
tioned the court for relief from an excessive rate before 
the matter had been called to the attention of the Inter- 
state Commerce Commission, but the Circuit court, after 
deciding that it could not determine the facts, withheld 
its decree until that body reported its findings and con- 
clusions. Upon this point the Supreme court says: 
“We are not required to say, however, that, because 
an action at law for damages to recover unreasonable 
rates which have been exacted in accordance with the 
schedule of rates as filed is forbidden by the interstate 
commerce act, a suit in equity is also forbidden to pre 
vent a filing or enforcement of a schedule of unreason- 
able rates or a change to unjust or unreasonable rates.” 
But the defendants insist that in the latter case 
(Baltimore & Ohio R, R. Co. vs. U. S. ex rel. Pitcairn 
Coal Co. supra) the question here involved, i. e., the 
right to enjoin the enforcement of an unreasonable and 
discriminatory rate until the Interstate Commerce Com: 
mission has passed upon the complaint, has practically 
been decided adversely to the contention of the com. 
plainants. But I do not so read the case. There a writ 
of mandamus was issued commanding the railroad com- 
pany to make equal distribution of coal cars to miners 
and shippers under the rule of regulation of the com- 
pany previously published. The asserted acts of dis- 
crimination or preference were denied by the defendant 
and the issues tried and decided by the Circuit court. 
On appeal the Circuit Court of Appeals for the fourth 
circuit held on the disputed facts that certain shipments 
and allotments of cars were preferential and discrimina- 
tory, but the Supreme court in overruling the decision 
laid down the rule that complaints of the description 
alleged in the bill were primarily within the administra- 


tive functions of the Interstate Commerce Commission . 


pursuant to section 15 of the act to regulate commerce, 
and that that body has exclusive power to correct the 
evils specified, and accordingly relief could not be de- 
creed by the Circuit court until at least the Commission 
had acted upon the case. This principle was also ex- 
pressed at the same term of court in Interstate Com- 
merce Commission vs. Illinois Central Railway company. 

The legal effect of the decisions cited is that the 
Circuit court is: without power in the first instance to 
pass on alleged preferential or discriminatory acts of the 
carrier, but in none of them is the question decided that 
a court of equity is without authority to exercise the 
power to grant relief where damage is threatened in 
advance of the action by the Commission, and where the 
tariff of rates has been filed, but the rate has not be. 
come effective. Nor do I perceive anything decisive in 
the case of Macon Grocery Co. vs. Atlantic Coast Line 
Railway Co., supra, to compel the holding that this court 
on the facts presented is without jurisdiction of the sub- 
ject matter. In that case the bill as here was to enjoin 
putting into effect proposed advances in the rates or 
charges for transporting commodities. The defendants 
who appeared specially were citizens of different states 
from the complainants. They filed pleas to the jurisdic- 
tion on the ground that they were not inhabitants of 
the district wherein the action was brought. It was 
contended that the suit was one arising under the laws 
of the United States and not through diversity of citizen- 
ship, and the court substantially held that as the juris- 
diction was not invoked solely because of diversity of 
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citizenship the court was without jurisdiction of the 
persons of defendants. That several of the defendants 
herein are not inhabitants of this district is unavailing, 
the defendants having appeared generally and objectea 
only on the ground that the court was without jurisdic- 
tion of the subject matter. Foster, Federal Practice, 
1909 ed., 22; St. Louis Railroad Co. vs. McBride, 141 
U. S., 127. It is true, as contended by the defendants, 
that in Columbus Iron & Steel Co. vs. Kanawha & 
Michigan Railway company, the Circuit Court of Appeals 
for the fourth circuit had before it the precise question 
under consideration, and that case is in support of de- 
fendants’ position. It was there held that to retain 
jurisdiction in a suit alleging the proposed enforcement 
of an unreasonable rate would not be consistent with 
the provisions of the act to regulate commerce as con- 
strued in the leading cases of Texas & Pacific Railway 
Co, vs. Abilene Cotton Oil Co., supra, and Southern Rail- 
way Co. vs. Tift, supra, and Baltimore & Ohio R. R. Co. 
vs. U. S., ex rel. Pitcairn Coal Co., supra, and the bill 
was dismissed. But prior to that decision the Circuit 
Court of Appeals for the ninth circuit, in Northern Pacific 
Railway Co. vs. Pacific Coast Lumber Manufacturers’ 
Assn, (165 Fed. Rep., 1), citing the Abilene Cottcr. Oil 
Co., and the Tift cases, firmly decided that there was 
nothing in the interstate commerce act which denies. the 
equitable jurisdiction to enjoin a threatened injury such 
as the proposed promulgation of an unreasonable rate. 
The facts of the case show that the railroad company 
proposed to increase the rates on lumber, and the sched- 
ule of rates had been filed with the Commission when 
the suit was brought based upon the unfairness of the 
proposed increased rate, which was to go into effect at 
a subsequent date. The Circuit Court of Appeals, in an 
able and lucid opinion, found support in the prior deci- 
sion by the Supreme court for its action enjoining the 
railroad company until the further order of the court 
from advancing the rates, requiring the complainants, 
however, to give a bond to protect defendant from loss. 
I regard the opinion as clearly reasoned, and the discus- 
sion of authorities and principles upon which it rests is 
thought sound and persuasive of the conclusions herein 
reached. It is true the Pitcairn Coal company case had 
not then been decided, but it does not seem to me that 
such decision qualifies the Tift case to the extent claimed 
by the defendants. True, it is stated by the Supreme 
court that there is nothing in the Tift case to support 
the claim that a court of equity may be resorted to to 
relieve a shipper from unreasonable rates, yet such state- 
ment must be read in connection with the entire opinion 
holding that the court is without power to establish 
rates and to take to itself the administrative functions 
of the Interstate Commerce Commission, but this does 
not mean that a court of equity is without power to re- 
strain the enforcement of a proposed schedule of in- 
creased rates pending the determination by the Commis-, 
sion of disputed questions as to their reasonableness. 
Under the provisions of the act to regulate com- 
merce the proposed increase in rates becomes effective 
after thirty days’ notice to the Commission and to the 
public, after publication of such notices in the manner 
required by the act. Is there no remedy to the shipper 
for injuries which he may sustain before the unreason- 
ableness of the rate may be adjudicated? True, under 


the broad scope of the act, the Commission may compel 
the return of the excess rate paid and award damages 
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to the shipper, but the Commission is given no power 
to enjoin the proposed illegal rate, and in the absence 
of a definite rule on the subject by the Supreme court 
and in view of the conflict of decisions in the fourth and 
ninth circuits upon the subject, I am unable to convince 
myself that this court sitting in equity at this stage is 
without right to interfere and prevent great and irrep- 


arable injury to the complainants and impairment of 
their property rights. It is quite clear that compensa- 
tory damages in case the proposed rate is held unrea- 
sonable and discriminatory by the Commission would not 
afford complete and adequate relief. In my estimation 
there is force in the claim of the complainants that their 
customers and the good-will of their business in the 
community affected by the proposed schedule of rates 
may be diverted to their competitors in trade or posi- 
tively destroyed, and that existing contracts for the sup- 
ply of iron and steel in the construction work can only 
be carried out at a great pecuniary loss, while on the 
other hand the defendants can be protected from loss or 
damage by a bond of indemnity to secure the advances 
in the payment of the increased tariff if the Commission 
shall decide that such increased rate is reasonable and 
just. 

The injunction will be continued until the further 
order of the court, on condition, however, that a bond 
be filed to indemnify the defendants, railroad corpora- 
tions, from loss and damage by reason of the injunction, 
in case the Commission shall decide the proposed rate 
to be fair and reasonable, and further than within ten 
days from the date of the entry of the restraining order 
herein the complainants file their complaint with the 
Interstate Commerce Commission and diligently proceed 
to a hearing thereon. The injunction shall also provide 
for the protection of other shippers who are not com- 
plainants by permitting them to join in this action and. 
secure the advantages of the order on complying with 
its conditions. 


Arraigned on Rebate Charge 





New York, March 18.—Pleas of not guilty were en- 
tered by D. O. Ives, manager of the department of trans- 
portation of the Boston Chamber of Commerce and for- 
merly traffic manager of the Wabash railroad; William 
C. Maxwell, now holding the latter position, and F. C. 
Frieser, foreign freight agent of the Gould lines, to the 
indictments returned by the federal grand jury last 
year charging them with granting illegal allowances in 
connection with traffic handled by the Holland-Amerika 
Steamship company. The accused appeared before Judge 
Holt in the United States District court on Monday and 
were released on $5,000 bail each. 

Robert Burnap, formerly general traffic agent of the 
Central of Vermont, and W. F. Schmidt, western agent 
of the Missouri Pacific-Iron Mountain lines, who were 
also indicted, were unable to appear, but will put in an 
appearance at a later date. The other three have two 


weeks in which to change the plea, demur or take such : 


other action as they may consider advisable. 


ANTHRACITE TONNAGE INCREASES. 


Philadelphia, Pa., March 18.—Anthracite coal ship- 
ments via the Reading reached 1,069,468 tons last month. 
This was an increase of 926,550 over the same month 
last year. 
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GRAIN MEN LOSE COURT FIGHT 


Judge Kohlsaat Declines to Continue Restraining 
Order against Enforcement of Uniform. 
Demurrage Code. 





Chicago grain men’s fight to have the uniform code 
of demurrage rules declared unreasonable, in so far as 
the free time allowance applies to grain shipments, will 
have to go to the Interstate Commerce Commission for 
decision without the intervention of the federal court. 

Judge Christian C. Kohlsaat of the United States Dis. 
trict court for the northern district of Illinois, who issued 
the temporary restraining order February 28, has dis- 
missed the bill filed by the Board of Trade of Chicago et 
al. vs. the Atchison, Topeka & Santa Fe et al. for want of 
equity and dissolved the restraining order issued the last 
of last month. ‘The bill is dismissed without prejudice to 
the rights of the complainants to apply to the- Interstate 
Commerce Commission for redress and relief. 

The bill of the complainants, which was treated at 
length in the issue of THe TRarric WorLpD for March 5, 
alleged that the defendant carriers had conspired among 
themselves to reduce the free time allowance after inspec- 
tion from forty-eight to twenty-four, and after delivery 
to the elevators from seventy-two to forty-eight hours, 
despite the fact that the greater time allowance had 
proved to be reasonable and necessary; that by so doing, 
the defendants were indirectly increasing the rates on 
grain; that the new rules would put Chicago at a disad- 
vantage in competing with other markets and would seri- 
ously affect the revenues of the local grain merchants. 

The new car service rules were to become effective 
March 1; the preliminary injunction was issued February 
28 and hearing set for March 15. This hearing consumed 
the entire day. James M. Sheean, of the law firm of Cal- 
houn, Lyford & Sheean, appeared for the defendants, and 
Henry 8S. Robbins argued in behalf of the complainants. 
The carriers had demurred to the complainants’ bill on 
two grounds—want of jurisdiction of the court over the 
subject-matter and want of equity in the bill. Defend- 
ants’ counsel contended that the Interstate Commerce 
Commission alone had jurisdiction in the subject-matter 
and that the court was without authority to interfere. 

rassing from the question of jurisdiction and a long cita- 
tion of authorities, that an injunction would deprive the 
Commission of the power to inquire into the legality of 
the charges complained of, Mr. Sheean took up the ques- 


tion of equity in the bill. He declared that any claim of 
irreparable injury arising from the enforcement of the 
new schedule of charges was without merit; that the ex- 


pression was a figure of speech. He further dwelt upo? 
the fact that the most that could be charged the complail- 
ants under the new rules would be $1 per car more thal 
they now paid, irrespective of how many days they might! 
detain the railroads’ equipment. He also stated that al 
investigation following a car famine had shown that 
per cent of the grain cars were unloaded after one day; 
that several of the firms going on record in this respect 
were parties to the proceedings before the bar. 

Mr. Robbins, on behalf of the grain men, argued that 
to accept the defendants’ counsel’s position that the court 
was without jurisdiction would be to acknowledge a col 
dition that was repugnant to justice. He declared that if 
the court was without power to maintain the status qu? 
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of the case by enjoining the enforcement of the new 
rules pending a decision by the Commission, there would 
be a hiatus, during which the shipper would be without 
any relief whatsoever, a period during which he might 
be forced to suffer irreparable injury without any judicial 
interference in his behalf. 

The court stated that it was not convinced that any 
irreparable injury would ensue to the complainants if 
the new rules were allowed to go into effect; that the 
only ground upon which a court of equity might inter- 
vene would be to prevent a multiplicity of suits. It was 
suggested that a stipulation be entered into by which 
the new rates would be in force, but the railroads would 
be compelled to give bond to indemnify the shippers should 
these rates be subsequently held unreasonable by the In- 
terstate Commerce Commission. Counsel for the defense 
objected to the bond being given, but was willing that the 
court retain jurisdiction over the persons of the defend- 
ants to enforce by appropriate proceedings any order the 
Commission might make in the case. Court was finally 
adjourned with this understanding. 

When, however, the question came up for final de- 
cision Thursday, counsel were unable to agree as to the 
stipulation to be entered into, and there was also said to 
be a feeling that the retention of jurisdiction by the Cir- 
cuit court would have little practical value. Accordingly, 
as before stated, the defendants’ demurrer to the bill of 
complaint has been sustained, the complainants’ bill dis- 
missed and the temporary restraining order dissolved. 
The matter will now probably be taken to the Interstate 
Commerce Commission for adjudication. 


Kansas to Appeal to Commission 

Topeka, Kan., March 18.—The state railroad commis- 
sion has taken another step in the southwestern movement 
to wipe out the river basing lines. This time the action 
is a request that the board’s, attorney institute proceed- 
ings before the Interstate Commerce Commission for the 
purpose of having that body order a readjustment of rates 
from St. Louis to Kansas points in such manner as to give 


‘shipments destined to points within this state the same 


rate per ton per mile as is given to the same class of 
traffic when moving from St. Louis to Kansas City. 

The commission has written the attorney as follows: 

“The board of railroad commissioners, acting under 
the jurisdiction conferred by chapter 270 of the session 
laws of 1907, authorizing the board to institute actions 
before the Interstate Commerce Commission, hereby re- 
quests that you institute an action before the Interstate 
Commerce Commission in the name of the board of rail- 
road commissioners of the state of Kansas against the 
railroad companies operating from St. Louis, Mo., to sta- 
tions in Kansas, praying that said companies be ordered 
to revise their less than carload and carload class rates 
in such manner as to accord to shipments moving from St. 
Louis, Mo., to stations in Kansas the same rate per ton 
per mile as is given to identical shipments moving for the 
shorter haul from St. Louis to Kansas City via said lines 
of railroads, and that the parity of rates thus fixed by 
the Interstate Commerce Commission be ordered to be 
thereafter maintained by said railroad companies. 

“In the opinion of the board a complaint attacking 
the above-mentioned class rates, if allowed by the Inter- 
state Commerce Commission, would afford greater relief 
to the people of the state as a whole than could be ob- 
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tained by any other single suit which could be brought. 
These class rates constitute a body of rates in themselves 
and it will be much easier to make a showing justifying 
their reduction by confining the attack to them than it 
would be to include with a demand for their reduction 
a demand for a reduction of all of the commodity rates 
to and from Kansas points and the Hastern states, and the 
establishment of other new commodity rates in the same 
suit. 

‘Such a suit, if won, will secure the recognition of 
the principle of fixing said through rates with disregard 
to the existence of the Missouri river basing line and will 
establish the practice of giving to Kansas interior com- 
mercial centers through rates based upon the distance 
hauled rather than upon the sums of locals through the 
Missouri river. 

“Such a suit will give to the state the added advan- 
tage of confining the necessity of showing comparative 
traffic, commercial and physical conditions to the states of, 
Missouri and Kansas, comparisons of which conditions in 
the two named states will not be materially to the disad- 
vantage of the state of Kansas. 

“Commodity rates are generally builded having a 
regard for the freight rate parity of the commodity trans- 
ported from point of manufacture of said commodity to 
the point of its ultimate consumption, and the inclusion 
of the many commodity rates into the above suit would 
necessarily inject into it the matter of comparative traf- 
fic, commercial and physical conditions in the great ma- 
jority of the states of the Union, and would not, to any 
extent, secure a more definite recognition by the Inter- 
state Commerce Commission of the principle of rate-mak- 
ing without fixed regard for the Missouri river basing line. 
The through rates from Chicago to stations in Kansas are 
based upon a fixed differential over the St. Louis rates and 
the securing of the relief desired from St. Louis would 
accord to interior Kansas a similar relief on the class 
rates from Chicago without the necessity of entering into 
the similarity of conditions between the states of Illinois 
and Kansas. 

“To save any possible question as to the application 
of the parity fixed by the Interstate Commerce Commis- 
sion to commodity rates, as well as to the classes, the 
board suggests that you include in your prayer for relief 
a request for a like revision of a few specified commodity 
rates applying on freight actually originating at St. Louis 
and moving to stations in Kansas through the Missouri 
river. 

“The following will show the reductions under tie 
proposed schedule, the first upper column of figures being 
present rates and lower column proposed rates from St. 
Louis to Kansas towns herein mentioned: 


Class Topeka. Wichita. Hutchinson. Salina. 
i itn cette th icate ts s9 119 119% 116 
ype A ES SE io ae 98 98 95 
B Rise es tWe es sc 04 81 81 77 
Sere te 42 64 64 59 
iP adios chmewies oe 0's 32 55 55 49 
se ae dette baa ss 36% 55 55 51 
BBS cet dbehw dees 29 41% 41% 40% 
Cr vi tewetedtedex 25 36 36 34 
ie wae ile efter ss 20 28 28 261% 
Me. asewsv seh ten ve 16% 22 22 21 

RATES UNDER PROPOSED ADJUSTMENT. 

Class. Topeka Wirhita. Hutchinson. Salina 
$5 bc bese vd. 73 104% 104% 99 
BY ace peep s-40 enenrais 4 55% 7846 78% 74% 
vate nein aaa 42 60% 60% 

We ac eu ece ae waa ao 32% 46% 46% 4414 
STU MIAD. cod¥ave 2644 38 38 36 
Be Gav vnbnds rm» 30 421% 4216 40% 
i, s¢caneeeenese s 24 34 34 32 
et” eteug ost ene eth 20% 29 29% 28 
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LEADING COMMERCIAL AND 
TRAFFIC ORGANIZATIONS 


The Natlonal Industrial Traffic League. 
Object—The a of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
Sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as members 
are traffic directors, managers, com- 
missioners or other officials in charge 
of traffic of industrial or commercial 
organizations and traffic officers of rep- 
resentative shipping concerns in the 


United States. 
Officers 
J. C. Lincoln, President 
Comm’r Merchants’ Exchange Traffic 
Bureau, St. Louis, Mo. 
W. M. Hopkins, Vice-President 
ae Transp. Dept. Board of Trade, 


cago, Ill. 
W. E. Cooke, Secretary-Treasurer 
T. M. Automatic Blectric Co., Chi- 
cago, Ill. 
Executive Committee 
H. C. Barlow irman 


T. D. Chgo. Assn. of Com., Chi o, Til. 
¥. B. Montgomery, Vice-Chairman 
Mgr. Traffic Dept. International Har- 

vester Co., Chicago, Ill. 
Chicago, Il. 


Oo. F. Bell 
T. M. Crane Co. 

J. M. Bellville, Pittsburg, Pa. 
G. F. A. Pittsburg Plate Glass h 

FP. T. Bentley Chicago, Il. 
F. T. M. Iilinois Steel Co. 

oswell, Quincy, Il. 

Comm’r Quincy Freight Bureau. 

W. D. Hurlbut, Chicago, Ill. 
T. M. Wisconsin Pulp & paper Co. 
Cc. A. Jennings, Cc cago, Ti. 
ae qranee. Dept. American Cotton 

0. 
H. G. Wilson, Kansas City, Mo. 
Comm’r Trans. Bureau of Com’) Club. 
EB. J. McVann, Omaha, Neb. 
—. Com’l Club Traffic Bureau. 
J. Keavy, Indianapolis, Ind. 
Comm’r Indianapolis Freight Bureau. 
W. P. Trickett, inneapolis, Minn. 
Ex, Mgr. Minneapolis Traffic Assn. 


ILLINOIS, 


a ey Manufacturers’ Association, 


. Sedgwick, Pres., Waukegan. 
National Association of Agricultural Im- 
lement . and Vehicle 
. J. Evans, Sec., Chicago. 


MINNESOTA. 


Northern Pine Manufacturers’ Associa- 


tion, J. E. Rhodes, Sec., Minneapolis. 
MISSOURI. 


Business Men’s League, P. W. Coyle, 
of Commerce Bidg., 


St. Louis. 
Oumnedied Club, F. W. Maxwell, Comm’r, 


Comm’r, 614 Bank 


St. Joseph. 


Kansas City Transportation Bureau of the 
ilson, Trans. 
Comm’r, _* Board of Trade Bidg., 


Commercial Club, H. G. W 
Kansas City 
NEW YORK. 


Albany Chamber of Commerce, Wm. B. 


ones, Sec., 95 State St., Albany. 
Nasons Wholesale Grocers’ 


New York. 


Syracuse Chamber of Commerce, H. C. 


k, Sec., Syracuse. 
OHIO. 


Cleveland Chamber of Commerce, Munson 
A. land. 


Havens, Sec., Cleve 
WASHINGTON, 


Paci4e Coast Lumber Manufacturers’ As- 
Beckman, Sec., 603 


sOc:ation, Victor H. 
Lumber xchange, Seattle. 


WISCONSIN. 


Merehante’ and Manufacturerg’ Associa- 


» Wm. G. 


Sec., 46 Universi 
Bidg., Milwaukee. 


anufacturers, 


Association, 
H. Beckman, Sec., 6 Harrison S8t., 


COMPLAINTS BEFORE COMMISSION 


Vol. V, No. 12 






Digest of Petitions Lodged with Interstate Commerce Board During 


Past Week 


Bearkman Fruit Co., The, of Min- 


neapolis, Minn., vs. C. St. P. M. 
& O., C. B. & Q. and St. Joe & 
G. I. (3166). 

Complainant alleges that during 
the months of August, September 
and October, 1908, it shipped 
eleven carloads of apples, weigh- 
ing 315,160 pounds, based on rate 
of 28 cents per 100 pounds, from 
Wathena, Kan., to Minneapolis, 
Minn., charges collected, $882.42. 
Complainant claims that there was 
a commodity rate in effect Sep- 
tember 1, 1906, of 21 cents, and 
remained effective until the latter 
part of 1907, when it was with- 
drawn, Amend. 118 to W. T. L. 
I. C. C. 573, Tariff 712, effective 
November 10, 1908, re-established 
a commodity rate on apples of 
21 cents per 100 pounds. Com- 
plainant contends that charging a 
rate of 28 cents per 100 pounds, 
for services performed, is unrea- 
sonable and unjust, and that a just 
and reasonable rate should not 
have exceeded 21 cents per 100 
pounds. Complainant prays that 
after due hearing and investiga- 


.tion defendants be made to pay 


by way of reparation the sum of 
$220.61, with interest at the rate 
of 6 per cent per annum from the 
date charges were paid. 

Leonard Brisley, attorney for 
complainant, Minneapolis, Minn. 


Isbell-Brown Co. of Lansing, Mich., 


vs. Grand Trunk, C. H. & D. and 
L. & N. (3162). 

Complainant alleges that on 
April 28, 1908, it shipped from 
Lansing, Mich., to Louisville, Ky., 
Order Notify Pickrell-Craig Co. 
Complainant claims agent at Lan- 
sing, Mich., accepted as full pre- 
payment of all freight charges 
the sum of $71.00 at rate of 16 
cents, but upon arrival at destina- 
tion complainant was assessed ad- 
ditional charges to the amount of 
$38.68. Complainant alleges that. 
said excessive charges were, when 
made, and still are, unjust and un- 
reasonable, and prays that after 
due hearing and investigation de- 
fendants be made to desist from 
charging such rates and asks 
reparation in the sum of $38.68. 

Wm. N. Isbell, secretary and 
treasurer, Lansing, Mich. 


Isbell-Brown Co. vs. L. S. & M. S. 


and C. Gt. W. (3168). 
Complainant shipped on August 
5, 1907, from Springport, Mich., to 
Waterloo, Ia, one carload of dried 
beans, consigned Order Notify Is- 
bell-Brown Co., notify the Fowler 
Co., charges collected $128, based 
on rate of 32 cents per 100 pounds, 
weight 41,430 pounds. Complain- 


ant contends that the rate of 32 





cents is unreasonable and unjust, 
as Waterloo, Ia., is intermediate 
to St. Paul, Minn., and that up to 
March 18, 1907, Waterloo, Ia., took 
the same rate as St. Paul, or 28% 
cents per 100 pounds, which was 
canceled on above date, by Sup. 
6 to J. F. Tucker’s I. C. C. No. 12. 
Complainant prays that after due 
hearing and investigation defend- 
ants be made to pay by way of 
reparation the sum of $9.93. 


Morrill, John H., Co. of Ottumwa, Ia., 


vs. C. B. & Q., Ill. Cent, L. & N., 
Wabash and various other roads 
(3160). 

Complainant alleges that on and 
after August 23, 1907, and until 
the 24th day of April, 1909, it 
made several carload shipments 
of fertilizer material, consisting of 
tankage, from Ottumwa, lIa., to 
various points in southeastern ter- 
ritory, based on rate of $2.80 per 
net ton, to Ohio River crossings, 
plus the local rate beyond, which 
is unreasonable and unjust, when 
its competitors at Kansas City, 
which is further, pay a rate of 
$2.20 per net ton, to Ohio River 
crossings, making a difference of 
60 cents per net ton. Complain- 
ant prays that after due hearing 
and investigation defendants be 
made to desist from charging such 
unlawful and unjust rates, and 
asks reparation in the sum of 
$1,562.99, with interest at 6 per 
cent per annum on the amount of 
the overcharge on each shipment 
from date of payment, 

O’Donnell, Dillion & Toolen, at 
torneys for complainant, Chicago, 
Ill. 


O’Brien, Dennis J., & Co. of Chicago, 


Ill., vs. Nor. Pac., C. & N..W., Chi. 
Cc. & L., Central States Desp. and 
N. Y. N. H. & H. (3163). 
Complainant alleges that on or 
about the first week in August, 
1909, he called at the Northern 
Pacific R. R. Co.’s office in Chicago 
and inquired for the rate and mini- 
mum weight required on bones, C. 
L., from Tacoma, Wash., to Rock 
Falls, Conn. The rate clerk quoted 
a rate of 75 cents per 100 pounds, 
and 40,000 pounds minimum. Upon 
that information he instructed the 
Carstens Packing Co. at Tacoma, 
Wash., to ship a car of bones to 
Brockton, Mass. (takes same rates 
as Rock Falls, Conn.). On Octo- 
ber 27, 1909, they shipped 34,121 
pounds of bones, consigned to 
Dennis J. O’Brien & Co., Rock 
Falls, Conn., notify Rogers Mfg. 
Co., rate charged 75 cents per 100 
pounds, amounting to $375.00 
(which is based on 50,000 pounds 
minimum, or an overcharge of 
$75.00. On November 8, 1909, com- 
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plainant was charged for 50,000 
pounds minimum, and prays that 
after due hearing and investiga- 
tion defendants be made to desist 
from charging such unjust rates, 
and asks reparation in the sum of 
$75.00. 

Pabst Brewing Co. of Milwaukee, 
Wis., vs. C. M. & St. P., C. B. & 
Q., Colo. & Sou., Union Pac, and 
various other roads (3159). 

Complainant alleges that it has 
made several shipments of re- 
turned empty beer packages to 
Milwaukee, Wis., and was charged 
the rate of 41 cents per 100 pounds 
on all shipments. Complainant al- 
leges that previous to January 18, 
1909, there was a rate of 36 cents 
per 100 pounds in effect and claims 


that rate of 41 cents, as shown in 
Trans-Mo. Frt. Bureau Tariff 11-F, 
I, C. C. No. 209, remained in ef- 
fect until June 21, 1909, when it 
was reduced to its former basis of 
36 cents by Sup. 4 to aforesaid 
tariff. Complainant claims that a 
higher rate than 41 cents is un- 
reasonable and unjust, and prays 
that after due hearing and investi- 
gation defendants be made to de- 
sist from charging unlawful and 
unjust rates, and asks reparation 
in the sum of $127.38. 


Southern Cotton Oil Co. of New 


York City vs. Cent. of Ga., Ocean 
S. S. Co. of Savannah, Sou. Ry., 
P..8. & WP. BR. BR. C. R. BR. of 
N. J.. M. & M T. Co and Wrights- 
ville & T. (3165). 
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Complainant alleges that it made 
shipments of crude cottonseed oil 
from points in Georgia and Ala- 
bama to Savannah, Ga., for re- 
shipment to eastern cities, and 
that the through rate in effect in 
August and September was a rea- 
sonable and just rate. Complain- 
ant claims that effective October 
1, 1908, rate was raised 2 cents 
per 100 pounds, and alleges that 
the raising of the rate 2 cents per 
100 pounds was unreasonable and 
unjust, and prays that after due 
hearing and investigation defend- 
ants be made to desist from 
charging such rates and asks repa- 
ration in the sum of $158.19, with 
interest, until reparation is paid. 

N. W. B. Glover, traffic manager. 


Craffic World Changes 


O. M. Burkholder has been appointed traveling pas- 
senger agent of the St. Louis Southwestern railway, with 
headquarters at St. Louis, Mo., vice L. E. Saupe, trans- 
ferred. 





Vv. C. Tompkins has been appointed assistant general 
freight agent of the Seaboard Air Line railway, with 
headquarters at Savannah, Ga., vice P. B. Thompson, 
resigned to accept service with another company. 

E. J. Dowie has been appointed industrial agent of 
the Cleveland Short Line railway, with office at Cleve- 
land, O. 


~~ ‘The Seaboard Air Line has announced the following 
appointments: E,. E. Hunter, commercial agent, Raleigh, 
N. C., vice V. C. Tompkins, promoted; G. C. Poole, trav- 
eling freight agent, Raleigh, N. C., vice Mr. Hunter, and 
E. G. Warlick, soliciting freight agent, Raleigh, N. C., 
vice Mr. Poole. 

John W. Kearns, traveling passenger agent of the 
Pere Marquette railroad, with headquarters at London, 
Ont., has been promoted to district passenger agent at 
Detroit, Mich., vice H. W. Jameson, resigned to accept 
service with the Buick Motor company. 

Wilmer M. Wood, chief clerk to the general freight 
agent, has been appointed general freight agent of the 
Cumberland Valley railroad, with headquarters at Hag- 
erstown, Md., vice A. F. Schafhirt, deceased. 

A. G. Little, traveling freight and passenger agent 
of the Union Pacific, with headquarters at Kansas City, 
has been promoted to the office of division freight and 
passenger agent of the Southern Pacific lines at Lake 
Charles, La. 

J. T. Crawford has been appointed traveling passen- 
ger agent of the Rock Island lines, with headquarters at 
Peoria, Ill., vice C. C. Anderson, promoted. 

Announcement has been made of the promotion of 
I. M. Griffin, general cotton agent of the International & 
Great Northern railroad, to the office of division freight 
agent, with headquarters at Fort Worth, Tex. 

E. L. Roederer has been appointed division freight 
agent of the Cleveland, Cincinnati, Chicago & St. Louis 
railway at Louisville, Ky., vice W. F. Grovens, trans- 
ferred. Mr. Roederer was formerly general agent of the 
New York Central lines at St. Louis, Mo. 


M. B. Irwin has been appointed live stock agent of 
the Rock Island lines, with headquarters at St. Joseph, Mo. 

E. L. Ewing, traffic manager of the Grand Rapids. 
Mich., Furniture Manufacturers’ assocation, has also 
been made traffic manager of the Grand Rapids Retail 
Lumber Dealers’ association. 


J. M. Siebert has been appointed general agent of 
the passenger department of the Missouri Pacific-Iron 
Mountain lines at St. Louis, Mo. 

J. W. Graham has been appointed chief of tariff 
bureau of the Chicago & Alton, Toledo, St. Louis & 
Western, Minneapolis & St. Louis and Iowa Central 
railway companies, vice F. S. Hollands, resigned to ac- 
cept service with the Chicago Great Western railroad. 


John A. Hulen has been appointed general freight 
and passenger agent of the Trinity & Brazos Valley rail- 
road, vice W. C. Connor, Jr., resigned to accept service 
with the Frisco system. 


William H. Fredericks has been appointed traffic 
manager of the bureau recently established by the Buf- 
falo chamber of commerce and also secretary of the 
transportation committee, the aim of which is to promote 
cordiality in the relations between Buffalo shippers and 
carriers. ‘ 

William F. Morris has resigned his position as gen- 
eral agent of the Great Northern railway, with head- 
quarters at Buffalo, N. Y. It is understood that he will 
go to Pittsburg, Pa., to accept the appointment of traffic 
manager of the Crucible Steel Company of America. 

H. H. Squire has been appointed agent of the Cen- 
tral States Despatch, Big Four division, with office at the 
Pierce building, St. Louis, Mo., vice John C. Emig, re- 
signed to accept service with another company. 

L. W. Landman has been appointed general passen- 
ger agent of the Lake Erie & Western railroad, vice C. 
L. Hilleary. Mr. Landman was formerly general west- 
ern passenger agent of the New York Central lines at 
Chicago. 





Commerce Lawyer 


Will consider proposition of engagement from shipper, 
carrier or commercial organization. 

EXPERIENCED in handling Interstate Commerce 
business and familiar with the laws of the several states 
relating to foreign corporations. as well as general cor- 
poration, commercial and railroad law. 


K 37, Traffic World 
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WANTED: 


Solicitors for sub- 
scriptions to The 
Traffic Service Bu- 
reau and to The Traf- 
fic World and Traffic 
Bulletin. 

We have an ex- 
tremely liberal prop- 
Osition to make to 
those who can devote 
a part or all of their 
time to the work. 


Address, Circulation Department, 


THE TRAFFIC SERVICE BUREAU, 
126 Market St., Chicago. 










































CINCINNATI, OHIO. 

JONES & JAMES, Mercantile Library bldg.; 

practice before the Interstate Commerce Com- 
mission. 

















MINNEAPOLIS, MINN. 
JAMES MANAHAN, Corn Exchange bldg.; 
Interstate Commerce cases a specialty. 


OMAHA, NEB. 
CHARLES S. ELGUTTER, Bee bldg.; Federal 
and State Courts; Interstate Commerce Com- 
mission; Nebraska State Railway Commission. 


SAN FRANCISCO, CAL. 
SETH MANN, Merchants Exch. bldg.; Inter- 
state Commerce cases. 















































THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


DIRECTORY OF ATTORNEYS AND COUNSELORS AT LAW 


PRACTICING BEFORE THE INTERSTATE COMMERCE COMMISSION. 


Vol..V, No. 12 


“INDEX-DIGEST” 


OF THE 


REPORTS, RULINGS and DECISIONS of the 
INTERSTATE COMMERCE COMMISSION 






By A. B. VAN BUREN, of the 
NORTH CAROLINA BAR 








A book of ready reference for lawyers, for the Traffic, 
Claim and Legal departments of railroads and for shippers 
of interstate freight. Contains all the decisions of the 
Commission under the Hepburn Bill. 

Endorsed by the President of the Wilmington Chamber 
of Commerce and by high railroad officials. 

‘*Mr. Van Buren was peculiarly fitted for the authorship 
of the work; he has performed it with an ability beyond 
his opportunity. A lawyer, schooled by large experience in 
the traffic department, he has been able to take a complete 
view of his subject from three important standpoints, that 
of the railroad, of the shipper and of the lawyer.” (Zhe 
Morning Star, Wilmington, N. C.) 


Price, $5.00 delivered. 
FOR SALE BY ——— 


A. B. VAN BUREN, Wilmington, N. C. 


Or CALLAGHAN & CO., Chicago, Ill. 











WASHINGTON, D. C. 
ARTHUR R. THOMPSON, Colorado building. 


CHAS. D. DRAYTON (formerly Attorney for 
the Interstate 
Colorado building. 


Commerce Commission), 


JOHN B. DAISH, 602-606 Hibbs bidg.; Inter- 
state Commerce cases only. 


LECKIE, FULTON & COX, Attorneys and 
Counselors at Law, 612-616 Colorado bldg.; 
practice before the Interstate 

Commission. 


Commerce 























